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The widow was not entitled to a homestead. The 
whole scope and aim of the homestead law seems to be to 
protect a homestead from creditors. It only provides for 
setting apart the homestead in one case, viz: When it 
becomes necessary to sell the real estate of the deceased 
for payment of debts. Any other construction of the act 
would have the effect to entirely abrogate, or greatly mod- 
ify, the statutes of wills, of descent and distribution and 
of dower even, in all cases where the deceased dies without 
being indebted, as well as where he dies indebted. In such 
case, where he left no lands besides the homestead, the stat- 
ute of descent and distribution would have no effect; and 
where he left other lands that statute would be greatly 
modified in its operation by the carving out of the home- 
stead from the whole estate. Any other construction would 
also bring the homestead law in conflict with section 21, 
page 542, Wagner’s Statutes, (R. S., 2205,) which provides 
that the widow shall enjoy the mansion house and planta- 
tion of the deceased husband until her dower is assigned. 
These statutes have remained unchanged since the passage 
of the homestead law. And if the legislature had intended 
that they should thus be modified or superseded in all 
cases, they would certainly, by this time, have been amended 
to conform to such intention. No such change has been 
attempted, nor does the homestead law any where attempt 
to fix and adjust the rights of the widow and heirs of a 
party who dies leaving his lands without any liability to 
be sold for his debts. 


Barry § Campbell and M. A. Fyke for respondents. 


Hoveu, J.—This was a suit in partition brought in 
1876, by the heirs of Jacob Freund, who died in 1871, 
seized of about 900 acres of land, 160 acres of which he 
owned and occupied as a homestead, against Jane McCall, 
who was the widow of Jacob Freund, and who had intermar- 
ried with the defendant, James McCall. No part of the 
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lands of the deceased was required for the payment of his 
debts, he having left personal property more than sufficient 
for that purpose, and at the institution of this suit his 
estate had been fully administered. Some of the plaintiffs 
were minors. The circuit court set apart to Jane McCall 
an estate in fee in ninety acres of the 160 acres claimed as 
a homestead, and gave to each of the minor heirs, during 
their minority the right to the joint use and occupancy 
thereof, gave to the widow no dower, and divided the re- 
mainder of the land equally among the heirs. 

The only question presented for decision is, whether 
any homestead can be set apart to the widow and infant 
children, when no part of the real property of which the 
deceased died seized, is needed for the payment of debts. 
It is conceded that under the decision of this court in 
Skouten v. Wood, 57 Mo. 380, and the statute in force at the 
time of the death of Jacob Freund, the widow was enti- 
tled to an estate in fee in the homestead, if she had any 
right whatever to « homestead; but it is contended that 
when there are no debts, or when the estate of the deceased 
is sufficient to pay his debts without resorting to the land 
held as a homestead, the widow is only entitled to dower, 
and no homestead can be set apart either for the widow 
or the children. This view has been urged upon our at- 
tention with much earnestness and plausibility, and is 
apparently supported by a decision of the supreme court 
of North Carolina, which has been cited in argument. 
Hager v. Nixon, 69 N.C. 108. 

The statute of North Carolina, however, under which 
this decision was made, provides that when the husband dies 
without having had his homestead exemption ascertained, as 
he might do even though it had not been levied upon 
under execution, his widow is entitled to have such home- 
stead laid off to her simply as an exemption from the pay- 
ment of debts. Battle’s Rev. 1873, 468, $$ 7,10; Thompson 
on Homesteads, § 563. In the case cited the court said: 
“Tt may be laid off as a protection against creditors, but 
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it is valid and available against them only. As between 
the widow and the heirs, the estate goes under the general 
laws.” 

Our statute declares that the dwelling house and ap- 
purtenances, including the land used in connection there- 
with, of every head of a family, not exceeding a certain 
amount, shall constitute a homestead, and that on the death 
of such head of a family, such homestead shall vest ab- 
solutely in the widow, and in the event there are minor 
children, then in such widow and also in such minor chil- 
dren during their minority, without being subject to the 
payment of the debts of the deceased. Skouten v. Wood, 
57 Mo. 380. By the language of our statute, it will be 
observed, that the homestead vests in the widow and chil- 
dren whether there be debts or not, and by the 6th section 
of the act in force when the rights of the defendant ac- 
crued, the value of such homestead was to be deducted 
from the value of her dower in the remainder of the real 
estate of which her husband died seized, and in the event 
the value of the homestead equaled or exceeded the value 
of such dower, no dower was to be assigned to her. Wag. 
Stat., pp. 697, 698, $$ 1,5, 6. The evident purpose of this 
act was not simply to create an exemption, but to take the 
homestead from under the operation of the general law of 
descents and create an estate in fee therein in the widow. 
This statute has been very materially modified by the stat- 
ute of 1875. Vide Acts 1875, p.60,$1. Weare of opinion 
that a right to a homestead exists in favor of the widow 
and minor children under the statute in force at the time 
of the death of Jacob Freund, whether the deceased left 
any debts or not, and the judgment of the circuit court 
will, therefore, be affirmed. The other judges concur. 
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The State v. Albert and Charles Talbott. 


Tue Strate v. ALBERT AND CHARLES TaLBort, Appellants. 


to 





Criminal Law: DEFENDANT’s STATEMENTS AS EVIDENCE FOR OR 
AGAINST HIMSELF. What defendant has said against himself the 
law presumes to be true, because against himself; what, however, 
he has said for himself the jury are not bound to believe, because 
said in a conversation proved by the State; but they may believe 
or disbelieve it according as it is shown to be true or false by the 
evidence in the case. 

: MURDER: PROOF OF THE CRIME. While it devolves upon the 
State to prove the willfulness, premeditation and malice necessary 
to constitute the crime of murder in the first degree, yet these ele- 
ments need not be proved by direct evidence, but may be deduced 
from the facts and circumstances attending the homicide. 





: DUTY OF THE JURY IN CONSIDERING THE VERDICT. The de. 
fendant cannot complain of an instruction to the jury that they 
have no right to permit their feelings of sympathy to interfere with 
their duty, whatever that may be under the law and evidence, nor 
on the other hand, to allow any considerations of public policy or 
over-anxiety to enforce the law to influence them in the fair con- 
sideration and decision of the case, otherwise than strictly in accord- 
ance with the evidence in the cause. 





Murder: HARMLFSS ERROR IN INSTRUCTION. It is error to instruct 
the jury as to murder in the second degree, where there is no testi- 
mony tending to prove any crime but murder in the first degree. 
If, however, the verdict is murder in the first degree, the judgment 
will not be reversed for the error. 


Impeaching Evidence: practice. Where an effort is made to 


discredit a witness by showing that he has testified differently on a 
former occasion, if his testimony as then given was reduced to writ- 
ing, the party calling him will be entitled to read the whole of it, 
and not simply so much of it as relates to the precise matter as to 
which he is alleged to have contradicted himself. 


Evidence: pracrice. The trial court ruled that if certain evidence 
were admitted, the other side would be entitled to offer certain 
other evidence in rebuttal; and thereupon the proffered evidence 
was withdrawn. Held, that if there was any error in this ruling the 
party injured was in no position to avail himself of it. He should 
have offered his evidence, and then, when his adversary offered 
his evidence, he should have made his objection. 

Evidence: wiTNEss, WHEN NOT BOUND TO ANSWER. When the ques- 
tion asked of a witness is of such a character that the answer he 
may give will have a tendency toexpose him to a penal liability, or 
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to any kind of punishment, or to a criminal charge, he is not bound 

to answer. 

: ADMISSIONS OF ONE OF SEVERAL CO-l)DEFENDANTS. Where two 
are jointly indicted and tried, statements made by either are admis- 
sible in evidence against him, though they may implicate the otker 
and were not made in his presence. In such case it is proper for 
the court, by instructions, to point out to the jury that the state- 
ments are only evidence against him who made them. 

9. Evidence in Rebuttal. On the trial of a murder case, the mother 
of the defendants, contradicting the State’s evidence, testified that 
the relations between the defendants and the deceased (their father) 
were friendly. In rebuttal the State was allowed to show that de- 
fendants’ mother, in speaking of a difficulty between herself and 
her husband shortly before the homicide, said: “‘lf Bud (one of 
the defendants) had had a pistol he would have shot him, but never 
mind, he is prepared for him now.” Held, that this evidence was 
properly admitted. 

10. Impeaching Evidence. A letter is not admissible in evidence 

for the purpose of impeaching a witness, unless there is some proof 

that it was written by him. 





Appeal from Nodaway Circuit Court.—Hon. H. 8S. Kewtey, 
Judge. 


AFFIRMED. 


Dawson & Roseberry and Johnson § Anthony for appel- 
lants. 


D. H. McIntyre, Attorney General, for the State. 


Henry, J.—At the November term, 1880, of the Nod- 
away circuit court, the defendants and Henry Wyatt were 
jointly indicted for the murder of Dr. Perry A. Talbott. 
At the same term, on motion of Wyatt, a severance was 
granted him, and these defendants were arraigned and 
pleaded not guilty, and the cause was continued to an ad- 
journed term of said court held in January, 1881, at which 
a trial was had, resulting in their conviction of murder of 
the first degree, and from the judgment thereon they have 


appealed. 
Except proof of admissions and statements made by 
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defendants, the evidence was circumstantial, but we are 
not prepared to say that it did not authorize the verdict, 
and shall, therefore, proceed to examine the questions upon 
which the court is alleged to have committed error in the 
progress of the trial. 

The evidence proved that Dr. Talbott was assassinated 
while sitting in a room of his residence with members of 
his family on the night of the 18th day of September, 1880. 
He was shot by some one without the house about eleven 
o’clock at night, and lived until about four o’clock p. m. 
next day. Hemade no statement with respect to the trag- 
edy, although rational and conscious that he could live but 
a short time. The day after he was shot he made his will 
and testament, by which he disposed of all his property, a 
considerable estate, to his wife and children, inciuding these 
detendants. Each of the defendants made statements im- 
plicating himself in the murder, and the testimony of 
Wyatt was to the effect that they had previously planned 
the murder of their father and communicated the fact to 
witness, and that on the night in question Charles took 
the shotgun upstairs, and when the doctor returned from 
visiting a sick child in the neighborhood, Albert took the 
mule the doctor had ridden to the stable, and Charles went 
down-stairs and about a minute after Charles went down, 
Albert having returned in the house, witness heard the 
shot and they both told him that Charles did the shooting. 
There was evidence of frequent quarrels between the doc- 
tor and the defendants, and of a want of affection and 
respect on their part tor him. 

The court gave the following instructions for the State, 
against the objections of defendants: 

1. Under the law, as declared in the instructions of 
the court, and the evidence as offered on the trial under 
the instructions of the court, it is the duty of the jury to 
find the defendants not guilty, or guilty of murder either 
in the first or in the second degree, as they may believe 
the fact to be. And the jury may find both the defendants 
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guilty of murder in either of said degrees, or they may find 
one guilty and acquit the other, accordingly as they may 
believe the facts to be from the evidence in the case. 

2. If the jury believe from all the evidence, beyond 
a reasonable doubt, that at the time mentioned in the in- 
dictment, in this county, the defendants, Charles E. Tal- 
bott and Albert P. Talbott, willfully, deliberately, premed- 
itatedly, and of their malice aforethought, killed Perry H. 
Talbott by shooting him with a shotgun, or any kind of 
firearms, they will find the defendants guilty of murder in 
the first degree, and so state in their verdict. 

3. Willfully, as used in the foregoing instruction, 
means intentionally—that is, not accidentally. Therefore, 
if defendants intended to kill, such killing is willful. De- 
liberately means done in a cool state of the blood—that 
is, not in a heated state of blood caused by lawful provo- 
cation. If, therefore, in such state the defendants formed 
a design to kill, and did kill, the act was deliberately done. 
Premeditatedly, as used in the second instruction, means 
thought of beforehand for any length ‘of time, however 
short. Malice, as used in said instruction, signifies a con- 
dition of the mind void of social duty and fatally bent on 
mischief or an unlawful intention to kill or do some great 
bodily harm to another without just cause or excuse. 
Aforethought means thought of beforehand for any length 
of time, however short. 

4. If the jury believe from all the evidence, that on 
or about the 18th day of September, 1880, in this county, 
the defendants, with intent to kill, willfully, premeditat- 
edly and of malice aforethought, but without deliberation, 
as these terms have been defined, shot and killed Perry 
H. Talbott, the jury will find defendants guilty of murder 
in the second degree, and so state in their verdict, and 
assess their punishment separately at imprisonment in the 
penitentiary for any period not less than ten years. 

5. If the jury believe from the evidence that the de- 
fendants, Albert P. Talbott and Charles E. Talbott, made 
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any statements after the commission of the homicide, and 
in relation thereto, the jury must consider all that each 
one said together, and what one of them said cannot be 
used against the other, unless assented to or acquiesced in 
by the other; aud while each of said defendants is entitled 
to what he said for himself, if true, the State is entitled to 
anything he said against himself in any conversation proved 
by the State. What each defendant said against himself the 
law presumes to be true, because against himself; what, 
however, he said for himself, the jury are riot bound to 
believe, because said in a conversation proved by the State ; 
but they may believe or disbelieve it accordingly as it is 
shown to be true or false by the evidence in the case. 

6. He who willfully, that is, intentionally, uses upon 
another, at some vital part, a deadly weapon, as a loaded 
gun or firearm, must, in the absence of qualifying facts, be 
presumed to know that the effect is likely to be death, and 
knowing this, must be presumed to inteud the death which 
is the probable and ordinary consequence of such an act ; 
and if such deadly weapon is used without just cause or 
provocation, he must be presumed to do it wickedly or 
from a bad heart. If, therefore, the jury believe that 
defendants took the life of Perry IH. Talbott by shooting 
him in a vital part with a shotgun or other firearm, loaded 
with gunpowder and a leaden bullet, with a manifest de- 
sign to use such weapon upon him, and with sufficient time 
to deliberate and fully form the conscious purpose to kill, 
and without sufficient reason or cause or extenuation, then 
such killing is murder in the first degree; and while it 
devolves on the State to prove the willfulness, deliberation, 
premeditation and malice aforethought, all of which are 
necessary to constitute murder in the first degree; yet these 
need not be proved by direct evidence, but may be deduced 
from all the facts and circumstances attending the killing; 
and if the jury can satisfactorily and reasonably infer their 
existence from all the evidence, they will be warranted in 
finding the defendants guilty of murder in the first degree 
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7. Although it is s charged in the indictment that 
Charles E. Talbott fired the fatal shot, and that Henry 
Wyatt and Albert P. Talbott were present, aiding, abet- 
ting, helping, comforting, maintaining and assisting the said 
Charles E. Talbott to kill and murder Perry H. Talbott, 
yet it is not necessary for the State, in order to establish the 
guilt of either of the defendants now on trial, to prove 
that either of them actually held and discharged the gun 
which killed Perry H. Talbott; but if the jury believe 
that said Henry Wyatt, or either of the defendants on trial, 
fired the fatal shot, and that the other defendant was pres- 
ent, aiding, abetting, helping, comforting, maintaining and 
assisting the said Wyatt or the other defendant in such 
killing. then such defendant is guilty of murder equally 
with said Wyatt or the other defendant, who the jury may 
believe actually fired the shot. 

8. It is the duty of the court to instruct the jury as 
to the law arising in this case, and it is the duty of the 
jury to respect the instructions of the court as the law of 
the case, and to tind the defendants guilty or not guilty, 
according to the law as delivered by the court, and the 
evidence as they receive it from the witnesses under the 
directions of the court. The jury have no right to permit 
their feelings of sympathy to interfere with their duty, 
whatever that may be under the law and evidence, nor on 
the other hand to allow any considerations of public policy 
or over-anxiety to enforce the law to influence them in the 
fair consideration and decision of the case, otherwise than 
strictly in accordance with the evidence in the cause. 

¥. If the jury believe from all the evidence in the 
case, beyond a reasonable doubt, that either of the defend- 
ants is guilty of murder in the first or second degrees, as 
these degrees have been defined by the instructions, but 
have a doubt as to the degree of which such defendant is 
guilty, the jury will give him the benefit of such doubt 
and find him guilty of murder in the second degree. 

10. Before the jury can convict the defendants of 
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murder either in the first or the second degree in this case, 
they must believe from all the evidence, beyond a reason- 
able doubt, that they are guilty; but such a doubt, to 
authorize an acquittal, must be a real substantial doubt, 
and not a mere possibility of innocence. 

The following are the instructions of the court to the 
jury on the behalf of the defense: 

1. Unless the jury believe from the evidence, beyond 
a reasonable doubt, that at the time mentioned in the in- 
dictment the defendants, Albert P. and Charles E. Talbott 
willfully, deliberately, premeditatedly and of their malice 
aforethought, did shoot and kill Perry H. Talbott, then 
the jury will find the defendants not guilty of murder in 
the first degree. And the jury are instructed that the term 
willful, as used above in this instruction, in law means 
done intentionally; that the word deliberately, means that 
the design to kill must have been formed in the mind in a 
cool state of blood, that is, not in a heated state of the 
blood, caused by lawful provocation. That the term pre- 
meditatedly, means thought of and determined beforehand, 
and the term malice, means a state of mind evidenced by 
a wrongful act, done intentionally, without just cause or 
excuse. 

2. The jury are further instructed that before they 
‘an find the defendants, or either of them, guilty of the 
murder of said Perry H. Talbott, in either the first or sec- 
ond degree, as defined in the instructions given in the 
case, the evidence must be so conclusive that the homicide 
of said P. H. Talbott cannot be accounted for on any other 
reasonable grounds or hypothesis than that of the guilt of 
the defendants. 

3. The jury are instructed that the witness, Henry 
Wyatt, is jointly indicted with the defendants now on 
trial, and is charged as an accomplice with the defendants 
in the commission of the offense alleged against them, and 
that the prosecution has a right to use him asa witness , 
yet the evidence of an accomplice, when not corroborated 


23—73 

















354 SUPREME COURT OF MISSOURI. 


The State v. Aibert and Charles Talbott. 


by the testimony of others not implicated in the crime, as 
to matters material to the issue, ought to be received with 
great caution by the jury, and they ought to be fully satis- 
tied of its truth before they should convict defendants on 
such testimony. 

4. To the jury alone belongs the duty of weighing 
the evidence and determining the credibility of the wit- 
nesses. The degree of credit due to a witness should be 
determined by the jury, by his character and conduct, by 
his manner upon the stand, his relation to the case and to 
the parties, his hopes and his fears, his bias or impartiality, 
the reasonableness or unreasonableness of the statements 
he makes, the strength or weakness of his recollection, 
viewed in the light of the other facts and circumstances in 
proof; and if the jury believe that any witness has willfully 
sworn falsely as to any material fact in this case, they 
may disregard the whole of the evidence of any such wit- 
ness. 

5. The law clothes the defendants with the presump- 
tion of innocence, which attends and protects them until it 
is overcome by testimony which proves their guilt beyond 
a reasonable doubt—which means that the evidence of their 
guilt as charged, must be clear, positive and abiding, fully 
satisfying the minds and consciences of the jury. It is not 
sufficient in a criminal case to justify a verdict of guilty — 
that there may be strong suspicions or even strong proba- 
bilities of guilt, but the law requires proof by legal and 
credible evidence of such a nature, that when it is all 
considered, it produces a clear, undoubting and entirely 
satisfactory conviction of defendant’s guilt. And the 
burden of establishing the guilt of the defendants, as above 
required, is on the prosecution. 

The instructions asked by the defendants, and refused 
by the court, were as follows: 

6. The jury are the judges of the weight of the tes- 
timony, and the credibility of the witnesses; and may give 
to the testimony of any witness just such weight and value 
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as they may think it entitled to under all the facts and cir- 
cumstances in the case; and if from such facts and circum- 
stances they believe that any witness willfully swore falsely 
as to any material fact, they are at liberty to disregard the 
whole of such witness’ testimony. 

7. In order to form a proper estimate of the weight 
and value of the testimony of any witness, the jury may 
take into consideration the conduct and demeanor of snch 
witness while on the witness stand, his interest in obtain- 
ing a reward offered in case of conviction of the defend- 
ants, and also the character of such witness for honesty, 
integrity, virtue and veracity. 

8. The jury are instructed that the witness, Henry 
W yatt, is a co-defendant, jointly indicted with the defendants 
now on trial, and that the prosecution has a right to use him 
as a witness, and that the jury may cousider his evidence 
for what they may think it worth, but that the testimony of 
a co-defendant, or one jointly indicted with those on trial 
must and should always be received with extreme caution, 
and should be carefully weighed and closely scrutinized by 
the jury, and they should not convict upon it unsupported, 
unless it produces in their mind the fullest and most posi- 
tive conviction of its truth. 

9. This is a case of circumstantial evidence, and one 
in which a conviction is claimed on the grounds of con- 
fessional guilt. The jury are, therefore, instructed that 
evidence of this character should be received by them with 
extreme caution, and the jury will not be warranted in 
finding the defendants, or either of them, guilty, as charged 
in the indictment, unless the evidence and circumstances 
in proof are of such a nature, after being duly weighed 
and considered by the jury, as to exclude every other rea- 
sonable hypothesis, except that of the guilt of the defend- 
ants. 

The fifth, sixth and eighth for the State are complained 
of: the fifth “* because a comment on certain parts of the 
evidence and calculated to mislead the jury to the preju- 
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” 


dive of the defendants;” the sixth because “a mere ab- 
straction,” and “ because it ignores the necessity of proving 
deliberation and premeditation, and tells the jury in sub- 
stance, that from the unlawful use of a gun they must 
presume the other ingredients of murder,” and because it 
tells the jury that “qualifying facts necessary to extenuate 
the crime of murder must be shown by the defendants ;” 
and the eighth “ because a mere abstraction.” 

The fifth instruction is not “a comment on parts of 
the evidence,” but a proper enunciation of the law in rela- 
1, CRIMINAL Law : tion to statements made by defendants as has 
snents an evbtonse been repeatedly held by this court. State v. 
self. Hollenscheit, 61 Mo. 302; State v. Hays, 2: 
Mo. 287; ‘State v. West, 69 Mo. 401; State v. Curtis, 70 Mo. 
594. 

The sixth instruction, so far from being open to the criti- 
cism made upon it, expressly recognizes the doctrine that 
. . murder: It devolves upon the State to prove the will- 
proof theerime. fy]ness, premeditation and malice necessary 
to constitute the crime of murder of the first degree, and 
in stating that these elements need not be proved by direct 
evidence, but may be deduced from the facts and circum- 
stances attending the homicide, it is in harmony with nu- 
merous decisions of this court. State v. Holme, 54 Mo. 
153; State v. Hays, supra; State v. Hollenscheit, supra; State 
v. Starr, 38 Mo. 270; State v. Foster, 61 Mo. 549; State v. 
Underwood, 57 Mo. 40; State v. Lane, 64 Mo. 320. The 
meaning of the instruction taken in connection with those 
preceding it, clearly is, that from the facts, if found, that 
defendants killed Dr. Talbott by shooting him in a vital 
part with a shotgun charged with powder and a leaden 
ball, with a manifest design to use such weapon upon him, 
with sufficient time to deliberate and form the purpose to 
kill, and without sufficient cause, or extenuation, such kill- 
ing was murder in the first degree, and that the willfulness, 
malice and premeditation necessary to constitute that crime 
might be inferred from all the established facts attending 
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the homicide. In other words, that although the State 
must prove malice, premeditation and willfulness, it is not 
required to furnish direct evidence establishing them, if the 
facts attending the homicide would authorize the jury to 
infer their existence. Malice is a condition, and premedi- 
tation and willfulness are acts or operations of the mind, 
and can only be established by proof of physical facts indi- 
‘ating that such mental conditions existed, and that such 
mental operations had occurred; hence, to require direct 
evidence of either would render a conviction impossible 
where they are constituent elements of a crime. 

The eighth instruction might have been omitted, but 
it correctly states the duty of the jury, and a state of pub- 
- duty of le feeling may have existed which made it 
the Jury in con proper to declare to them their duty, and 


~~ the ver- 
ve we cannot see how, in any event, it could 





possibly have prejudiced the defendants. 

The instructions asked by the defendants and refused, 
assert iro legal proposition not embraced in those given. 
The ninth, in substance, requested the court to declare a 
distinction between direct and circumstantial evidence not 
recognized by law. 

The third instruction for the State, and the first for 
the defense, contain an error which is immaterial in this 
-ause, and is only noticed for fear its sanction might be 
inferred from our silence. It declares deliberation to mean 
“done in a cool state of the blood—that is, not in a heated 
state of the blood caused by a lawful provocation,” thus 
declaring in effect every willful homicide for which there 
is no excuse or justification to be murder in the first de- 
gree, unless committed in heat of blood caused by lawful 
provocation. This isin direct conflict with the doctrine 
announced by this court in the cases of State v. Wieners, 66 
Mo. 13; State v. Curtis, 70 Mo. 594; State v. Cooper, 71 Mo. 
436, and State v. Edwards, 71 Mo. 312, and we can but ex- 
press our surprise that such an instruction should have 
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been given by the court, and especially that it should have 
been asked for the defense. 

The fourth instruction for the State was wholly unau- 
thorized by the evidence, which had no tendency to prove 
4 MURDER: harm- any crime, except murder in the first degree. 
struction It was that or nothing. The person or per- 
sons who shot the deceased, either did it accidentally or in 
the perpetration of as cold-blooded a murder as has ever 
been committed in this State, and no instruction with F - 
spect to murder of the second degree should have bee! 
given. State v. Hopper, 71 Mo. 425. Defendants were 
found guilty of murder in the first degree, and the fourth 
instruction could not, therefore, have operated unfavorably 
against them. 

The defendants asked Brighton, a witness for the State, 
if he did not make a certain statement in his testimony on 
5. mpracuixcevr. # Preliminary trial, to which the State’s at- 

DENCE: practice. torney objected, and the court overruled the 
objection, but announced that if he answered, the State 
would have the right to read the whole of the written tes- 
timony of the witness on that occasion; and thereupon 
defendant withdrew the question. In the brief of counsel 
it is stated that the court declared that the State would be 
permitted to read the whole of that written testimony, both 
relevant and irrelevant. The record, however, contains no 
such statement, and the language of the court cannot be 
construed to mean what counsel assert the court declared. 

The State v. Phillips and Ross, 24 Mo. 485, is cited by 
appellants’ counsel as sustaining the position that the State 
could only read such portions of the testimony of the wit- 
ness at the preliminary trial as were connected with the 
statement to which his attention was called, or related to 
the same subject. That case is an authority directly to the 
contrary. See also Prewitt v. Martin, 59 Mo. 333. There 
is a distinction in this respect between oral statements, by 
which it is sought to impeach a witness, and documentary 
evidence. The section of Mr. Greenleaf’s Evidence, (§ 
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467,) cited by appellants’ counsel, in support of their view, 
relates to oral statements. The distinction is recognized in 
all the books. 

But even if the doctrines announced by the court were 
incorrect, the defendants should have pressed their inquiry 
6. evipexce: prace- 22d made their objections when the State 
wae. ottered to read portions of the testimony 
which did not relate to the subject matter of the question 
propounded with a view to discredit the witness. 

The witness was asked if he did not know at the time 
he was married to his wife that she then had another hus- 
7. sranenen: wit band living, from whom she had not been 
bound to answer. divorced, to which an objection by the State 
was sustained. Mrs. Brighton was asked if she had not a 
husband living from whom she had not been divorced, 
when she married the witness, Brighton ; and the court, on 
an objection made by the State, told the witness she might 
answer, or not as she pleased, and she declined to answer. 
She was alsvasked if she had not, before she and Brighton 
were married, communicated to Brighton the fact that she 
had such husband living, and the court sustained the State’s 
objection to any answer by the witness. The witnesses 
could not be compelled to answer these questions. ‘The an- 
swer might, and if affirmative, would have exposed them 
to prosecution and punishment for bigamy. ‘ When the 
answer which the witness may give will not directly and 
certainly show his infamy, but will only tend to disgrace 
him, he may be compelled to answer.” Greenleaf Ev., § 
456. ‘When the answer will have a tendency to expose 
the witness to a penal liability, or to any kind of punish- 
ment or to a criminal charge,” the witness is not bound to 
answer. Ib., § 451; Cundell v. Pratt, Moody & W. 108. 

Nor was there any error in admitting the testimony 
of Leighty detailing a conversation he had with Charles, 
— admis. 2t Which Albert was not present. They 
sions of one of were jointly indicted and tried, and what 


several co-defend- 
_— Charles said after the homicide, was certainly 
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evidence against him, although not against Albert ; and this 
the court declares in the fifth instruction for the State. If 
they had severed, what Charles said to Leighty would have 
been inadmissible on the trial of Albert, but they were 
tried jointly, and that fact did not deprive the State of the 
right to introduce Charles’ statements as evidence against 
him, notwithstanding they also implicated Albert; and 
the court could not otherwise break their force against 
Albert than by an instruction such as was given. 

Mrs. Belle Talbott, widow of the deceased, was intro- 
duced as a witness for the defense, and testified that her 
9. evipence in re. LUSband and the defendants were on good 
eens terms, contradicting the State’s evidence on 
that point. She was asked if on the 27th day of June, 
1880, at her residence, she did not tell Mrs. Ann Hosher 
of a difficulty between herself and her husband on a cer- 
tain occasion, and say to Mrs. Hosher that “if Bud (Albert) 
had had a pistol he would have shot him, but never mind, 
he is prepared for him now.” She said she had not, and 
Mrs. Hosher was introduced, and against defendants’ ob- 
jection, permitted to testify that such a conversation oc- 
curred, and that Mrs. Talbott made that statement. The 
state of feeling on the part of defendants toward their father, 
was a legitimate subject of inquiry. Mrs. Talbott was 
offered to ‘show that it was such as should be entertained 
by children for parents, thereby contradicting the evidence 
for the State on that point, and evidence impeaching her 
in that respect was competent. 

A witness, Mitchell, introduced by the State, testified 
to admissions of their guilt made by defendants to him. 


10. wpzacurne 4 letter purporting to have been written by 


eee, Mitchell to Wyatt, before the murder of Dr. 
Talbott, proposing to Wyatt the assassination of the doc- 
tor, was shown to the witness, and he denied that he wrote 
it. It was proved by the defense that it was found in the 
pocket of an old coat which had been worn by Wyatt. 
No other evidence whatever was introduced to prove that 
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it was written by Mitchell, and the court properly excluded 
it from the jury. Even if proven to have been written by 
Mitchell, its admissibility as evidence is questioned by 
highly respectable courts. Munshower v. State, recently 
decided by the court of appeals of Maryland, and not yet 
reported except the syllabus. See 11 Reporter 535. But, 
without passing upon that question, it is very clear that, 
until proven to have been written by Mitchell, the defense 
had no more right to introduce it than if it had been 
proved to have been written by another person. As there 
was no evidence of its authenticity against Mitchell, the 
court did right in not submitting that question to the 
jury. 

We have considered all the questions presented by the 
record, and have failed to discover that any error was com- 
mitted on the trial of the defendants, which would warrant 
a reversal of the judgment against them, and it is, there- 
fore, affirmed. All concur. 








Taytor, Plaintiff in Error, vy. SHOUSE. 


1. Guaranty: PRoposaAL TO GUARANTY. To make one liable as guar- 
antor upon a proposal to guaranty payment for goods to be fur- 
nished by another to a third party, it must appear that notice was 
given of acceptance of the proposal. 

: EVIDENCE. In an action brought to charge as guarantor the 

maker of an instrument which, by its terms, was only a proposal 

to guaranty the performance of a contract to be made in the future, 
evidence was offered to show that the instrument was executed in 
pursuance of an agreement previously made between the principal 
parties to the transaction. But there was nothing to show that de- 
fendant, when he became bound, knew of such agreement. Held, 
that the evidence was inadmissible. 
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Error to Jackson Circuit Court-—Hon. Samuet L. Sawyer, 
Judge. 


AFFIRMED. 
- 
A. M. Allen and W. £. Hall for plaintiff in error. 


1. The court erred in excluding the letter of Whit- 
ney to Taylor, dated March 24th, 1873. It tended to show 
that the letter of guaranty was the result of a previous 
arrangement between Whitney, Taylor and Shouse, and a 
circumstance tending to show that Shouse had previ- 
ously agreed to sign the letter of guaranty in case Taylor 
would give the thirty days’ credit. 

2. Shouse was not entitled to notice. He guaranteed 
payment of a particular sum at a given time; his undertak- 
ing was absolute. Davis S. M. Co. v. Jones, 61 Mo. 409; 
Smith v. Dann, 6 Hill 543; Barker v. Scudder, 56 Mo. 272; 
Dunbar v. Brown, 4 McLean 166; Brandt on Suretyship 
and Guaranty, 238; Jones v. Williams, 7 M. & W. 493. 


Lathrop, Gill § Smith for defendants in error. 


The instrument sued on is nothing more than a pro- 
posal to guaranty to the extent therein named. Shouse 
was, therefore, entitled to notice of acceptance. Central 
Savings Bank v. Shine, 48 Mo. 456; Rankin v. Childs, 9 Mo. 
665; Smith v. Anthony, 5 Mo. 504; Reynolds v. Douglass, 12 
Peters 497; 2 Parsons on Contracts, (5 Ed.) 12,13; Brandt 
on Suretyship and Guaranty, § 158, 159. 


Hoven, J.—This was a suit against the administrators 
of D. L. Shouse, on the following instrument of writing: 

“In consideration that J. P. Taylor, of Marshall, Mis- 
souri, and Olathe, Kansas, will give to Charles Whitney, 
of the county of Jackson, and State of Missouri, thirty 
days’ time in which to pay for 500,000 hedge plants, we 
hereby guaranty to said J. P. Taylor the payment of 
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any and all bills for hedge plants he may furnish on the 
order of said Charles Whitney, during the spring of 1878, 
and all necessary costs and expenses, if any, which he may 
incur in the collection of the same, or for boxes furnished 
to ship the same, ete. ; also all notes given said J. P. Tay- 
lor by said Charles Whitney, on account of hedge plants 
furnished, to these tenor and effect, in all not to exceed the 
sum of $550. March 31st, 1873. 
(Signed) Wm. M. Crark, 
D. L. Snouse.” 


The testimony tends to show that Shouse signed this 
instrument at Kansas City, on the 29th day of March, 
18753; that Whitney sent the same, by mail, on the 31st 
day of March, to Taylor at Olathe, Kansas, twenty-five 
miles from Kansas City. Shouse was taken sick on the 
30th day of March, was totally incapacitated for business 
on the 31st, and died on April Ist, 1873, at 1:30 a. m. 
There is no evidence that Shouse ever had any notice of 
acceptance of the terms of this instrument. No instrue- 
tions were asked by either party at the trial, and none were 
given. The court found for the defendants. 

The instrument sued on is not a guaranty of perform- 
ance of a contract already entered into, as was the case in 
en Davis Sewing Machine Co. v. Jones, 61 Mo. 
poral to guaranty. 409, but it is, by its terms, a proposal to guar- 
anty payment by Whitney to a designated amount, for such 
hedge plants as Taylor “may furnish” him, upon the con- 
dition that Taylor “ will give’? Whitney credit for a certain 
time. In such cases notice of acceptance is necessary in 
order to bind the guarantor. Central Savings Bank v. 
Shine, 48 Mo. 456; Rankin v. Childs, 9 Mo. 665; Smith v. 
Anthony, 5 Mo. 504; Brandt on Suretyship and Guaranty, 
Sg 158, 159. 

\ The letter written by Whitney to Taylor on the 24th 
day of March, 1873, requesting the shipment of 500,000 
2. :evidence. plants, and stating that he supposed a letter 
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from Mr. Shouse, saying he will guaranty the payment of 
the amount in thirty days, would be sufficient, was properly 
excluded from the jury. No testimony was offered tend- 
ing to show that Shouse knew Whitney had written such 
a letter, or that he had knowledge of any existing agree- 
ment between Taylor and Whitney, to which the instru- 
ment sued on was intended, or could be made to apply. 
Besides, the undertaking of a guarantor cannot be extended 
by implication where his intention is clearly expressed in 
the written guaranty. Shine v. Central Savings Bank, 70 
Mo. 524. The judgment of the circuit court will be af- 
firmed. The other judges concur. 


AMERICAN InsuRANCE ComPaANy, Appellant, v. BARNET?. 


Insurance: MISREPRESENTATION AVOIDING POLICY NOTWITHSTANDING 
ADJUSTMENT, WHEN. After an insurance company had adjusted a 
loss and given a certificate of adjustment and prom’‘se to pay the 
amount, it discovered that the application misrepresented the title 
of the assured to the land on which the property insured was situ- 
ated. The policy contained a condition that if any fact stated in 
the application were untrue, the policy should be void. Held, that 
the company was entitled to have the certificate and policy canceled. 

* A condition in the policy that “if the interest of the assured in the 
property, whether as owner, trustee, etc., is not truly stated, then, 
and in every such case, this policy shall be void,” would lead to the 
same result. 


Appeal from St. Clair Circuit Court—Hon. J. D. Parkinson, 
Judge. 


REVERSED. 


£. J. Smith for appellant. 


The misrepresentation as to the title avoids the insur- 
ance upon the bouse at least. Kibbe v. Ins. Co., 11 Gray 
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163; Abbott v. Ins. Co., 3 Allen 213; 9 Allen 334. The 
plaintiff is not concluded by having adjusted the loss. 
The adjustment was made in ignorance of the true state 
of the title; and plaintiff was not bound to take notice of 
the record which showed that the title was not in defend- 
ant. Maul v. Rider, 59 Pa. St. 167; Losey v. Simpson, 11 
N. J. Eq. 246. Stuyvesant v. Hall,2 Barb. Ch. 151; Stuyve- 
sant v. Hone, 1 Sandf. Ch. 419; Keller v. Nutz, 5 Serg. & R. 
246; Tilton v. Hunter, 24 Me. 29; Bates v. Norcross, 14 
Pick. 224; Hooker v. Pierce, 2 Hill 650; Whittington v. Doe, 
9 Ga. 28; Ohio L. Ins. Co. v. Ledyard, 8 Ala. 866; Crockett 
v. Maguire, 10 Mo. 34; Davis v. Ownby, 14 Mo. 170. Be- 
sides, defendant is certainly precluded from complaining 
that the company saw fit to place reliance upon his sworn 
statement, given under such circumstances, without taking 
the pains to examine the registry of deeds, or to resort to 
other extrinsic evidence to ascertain whether his affidavit 
was true or false. He at least is estopped to question the 
propriety of the company’s conduct in this respect. Again: 
Does the breach of warranty as to the title to the building 
avoid the policy as to the building only, or does it render 
it void as to both the real and personal property insured? 
The prevailing doctrine in this country is, that the con- 
tract is entire, and if void as to part, is void as to the whole. 
Gottsman v. Ins Co., 56 Pa. St. 210; Barnes v. Ins. Co., 51 
Me. 110; Gould v. Ins. Co.,47 Me. 405; Lovejoy v. Ins. Co., 
45 Me. 472; Kimball v. Ins. Co., 8 Gray 33; Smith v. Ins. 
Co., 25 Barb. 497; Lee v. Ins. Co., 3 Gray 583; Associated 
Firemen’s Ins. Co. v. Assum, 5 Md. 165; Friesmouth v. Ins. 
Co., 10 Cush. 587; Fire Asso. v. Williamson, 26 Pa. St. 196; 
Day v. Ins. Co., 51 Me. 91; Ramsay M’f’g Co. v. Ins. Co., 
11 Upper Can. (Q. B.) 516; Richardson v. Ins. Co., 46 Me. 
894; Brown v. Ins. Co., 11 Cush. 280; Wilson v. Ins. Co., 6 
N. Y. 53. 








W. P. Johnson for respondent. 
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Norton, J.—This is a suit instituted in St. Clair county 
to cancel a policy of insurance issued by plaintiff to de- 
fendants J. H. Barnett and Lizzie Barnett, and also a cer- 
tificate of adjustment of loss under said policy, and a 
promise to pay $719, given by plaintiff to defendants, and 
to restrain all the defendants from negotiating or disposing 
of said certificate of adjustment or promise to pay. The 
property insured was a dwelling house situated on the east 
half of section 17, township 36, range 29, in Vernon county, 
and certain household furniture and wearing apparel in 
the same, the whole valued at $1,000, the house being 
valued at $475, and the personal property at $525. The 
property was destroyed by fire; the loss was adjusted and 
compromised at $710, for which the plaintiff gave, in writ- 
ing, its promise to pay defendant J. H. Barnett on the 28th 
day of April, 1874. The evidence tended to show that de- 
fendants represented in their application for insurance that 
the fee simple title to the land on which the dwelling house 
was located, was in the assured. ‘The evidence offered by 
plaintiff, from the records in the recorder’s office of Ver- 
non county, showed that at the time said application was 
made and the risk was taken, the title to the real estate 
was in the United States, which title was acquired by one 
Garrett by patent from the United States dated in 1859, 
which, however, was not filed for record in the recorder’s 
office of said county till the 10th day of December, 1873, 
some six months after the issuance of the policy of insur- 
ance to defendants; and that so far as was shown by said 
records the title still remained in said Garrett. Defend- 
ants offered no evidence. It was admitted by the pleadings 
that it was a condition of all the policies issued by plaintiff, 
and was so in said policy issued to defendants Barnett and 
wife, that if any of the facts stated in the application were 
untrue said policy should be void. The court found for 
defendants, and dismissed the bill, and from this judgment 
plaintiff prosecutes his appeal. 























APRIL TERM, 1881. 367 





American Insurance Company v. Barnett. 





The application for insurance, which was offered in 
evidence and impreperly rejected by the court, showed that 
the fee simple title to the real estate was represented to be 
in Lizzie Barnett, the assured; the other evidence offered 
showed this representation to be untrue; and it was ad- 
mitted by the pleadings that it was a condition of the policy 
that if any fact stated in the application were untrue the 
policy should be void. This being the state of the case, 
and the fact being that the untruthfulness of the represen- 
tation as to title was not discovered till after the adjustment 
of the loss, the judgment of the court was clearly erroneous. 
The policy was unquestionably void as to the dwelling 
house, and under the authority of the following cases, viz: 
Loehner v. Home Mutual Ins. Co.,17 Mo. 247; Koontz v. 
Hannibal Savings & Ins. Co., 42 Mo. 126, it should have 
been so declared, and defendants should have been restrained 
from the collection of so much of the promise to pay as 
was based upon the destruction of the house. 

And under the authority of the above cases, as well 
as the following, viz: Goltsman rv. Penn. Ins. Co., 56 Pa. 
St. 210; 51 Me. 110; 8 Gray 33; 25 Barb. 497; 5 Md. 165; 
11 Cush. 280, if the further stipulation which counsel 
for plaintiff says was in the policy, was in fact in it, viz: 
“That if the interest of the assured in the property, 
whether as owner, trustee, consignee, factor, mortgagee, 
lessee or otherwise, is not truly stated, * * then, 
and in every such case, this policy shall be void, and the 
assured shall not be entitled to recover from the company 
any loss or damage which may occur in or to the property 
hereby insured, or any part or portion thereot,” plaintiff 
would be entitled to the full relief prayed for in the bill, 
and should this fact appear on a retrial of the cause in ad- 
dition to the other facts adverted to herein, the court will 
enter such a decree as is above indicated. Judgment re- 
versed and cause remanded, in which all concur. 
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AMERICAN InsuRANCE Company, Plaintiff in Error, v. SMITH. 


Insurance: sUIT ON PREMIUM NOTE: FOREIGN COMPANY: PROOF OF 
AUTHORITY TO DO BUsINESS. In an action by a foreign insurance 
company upon a premium note, which recited that it was given 
“for value received in policy No. 221,434,” the company failed to 
show that it was authorized to do business in this State. Held, that 
this was no bar to recovery. The recital in the note was evidence 
of the issue of the policy—not a void policy, nor one illegally issued, 
but presumptively a good policy, such a one as only a company au- 
thorized to do business in the State could issue. The authority 
would, therefore, be presumed. 


Appeal from Gasconade Circuit Court.—Hon. A. J. Seay, 
Judge. 


REVERSED. 
Louis Hoffman for plaintiff in error. 


The burden of proof whether or not plaintiff had a 
right and the authority to transact business in this State 
rested upon the defendant. Hamtramck v. Bank, 2 Mo. 
169; Starr v. Peck, 1 Hill 270; Howard v. Boorman, 17 
Wis. 459; Mut. Ben. Ins. Co. v. Davis, 12 N. Y. 569. In 
an action by a foreign insurance company, non-compliance 
with statutes giving such company authority to transact 
business will not be presumed, but must be set up in de- 
fense. May on Ins., § 587. The act of the defendant in 
executing and delivering the note in controversy to plaint- 
iff raises a prima facie presumption of the authority of 
plaintiff to transact business. Bayley v. Taber, 5 Mass. 286; 
6 Mass. 451. The presumption is in favor of the validity 
of the instrument. Graham v. O’ Fallon, 4 Mo. 601; Clay 
Fire Ins. Co. v. Huron Salt M’f’g Co., 31 Mich. 346; s. ¢., 
14 Am. Law Reg. (N. 8.) 460. Plaintiff is not bound to 
make affirmative proof of compliance with State laws, be- 
cause the law refuses to presume the breach of a positive 
statute or of any legal duty. 1 Phillips on Ev., 604; Starr 
v. Peck, 1 Hill 270; 1 Greenleaf on Ev., § 40; Starkie on 
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Ev., (9 Ed.) 756; City of ‘St. Louis v. Shields, 62 Mo. 247 ; 
Farmers § Merchants’ Ins. Co. v. Needles, 52 Mo. 17; Ameri- 
can Ins. Co. v. Cutler, 36 Mich. 261. 


Belch & Silver for defendant in error. 


The act of March 28rd, 1874, (Acts, p. 75,) amending 
section 27 of Acts of 1869, page 55, expressly requires a 
certificate from the superintendent authorizing foreign in- 
surance companies to do business in this State. It further 
provides that every agent in this State shall hold a certified 
copy of said certificate, and by section 48 of said act of 

1869, (p- 60,) a penalty is imposed for violation of the above 
provision. We think a corporation is as much bound to 
produce at the trial such authority to sue as it would be to 
produce proof of its incorporation. The certificate of the 
re apareprnney? is as essential to the right to sue as proof of 
the fact that the plaintiff was a corporation. The means 
of proof are peculiarly in the power of the company and 
its agents, and the law contemplated their making it. 


Hoven, J.—This was a suit on the following promis- 
sory note: $12. For value received, in policy No. 221,534, 
dated the 12th day of August, 1875, issued by the American 
Insurance Company of Chicago, Illinois, I promise to pay 
said company the sum of three dollars and — cents, on 
the 1st day of September, 1876, and three dollars and — 
cents on the 1st day of September, 1877, and three dollars 
and — cents on the Ist day of September, 1878, and three 
dollars and — cents on the Ist day of September, 1879, 
without interest. 

Tuomas J. Smiru. 


The defendant was a citizen of Gasconade county, 
Missouri, and the property insured was situated in said 
county. The plaintiff offered the foregoing note, and the 
defendant’s application for insurance, in evidence, and 
rested, and the circuit court held that as it was a foreign 
4-78 
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corporation and had failed to show that it was duly author- 
ized to do business in this State, the note sued on was 
without consideration and void, and it could not, therefore, 
recover. 

The only question before us is,as to the correctness of 
this ruling. If the plaintiff had no authority to do busi- 
ness and issue policies in this State, the note in-suit was 
void for want of consideration. Haverhill Ins. Co. v. Pres- - 
cott, 42 N. H. 547; General Mutual Ins. Co. v. Phillips, 13 
Gray 90; McCutcheon v. Rivers, 68 Mo.122. And the bur- 
den of proof is always on the plaintiff to show a consid- 
eration. Noxon v. De Wolf,10 Gray 343; Burnham v. Allen, 
1 Gray 496; Powers v. Russell, 13 Pick. 69. But under our 
statute the production of the note in evidence, where its 
execution is not denied, makes a prima facie case. R.8., § 


' 663. This matter is set forth in a very clear light by Chief 


Justice Shaw in Burnham v. Allen, 1 Gray 496. He says: 
“A promissory note is given ‘for value received ;’ this is 
signed by the maker, and is an admission on his part that 
value has been received for it, which is a good consider- 
ation. Its being produced by the holder is proof that 
after being signed it was delivered to the promisee, and 
is, therefore, evideuce of a contract, on good considera- 
tion, between promisor and promisee under the prom- 


‘ jsor’s hand. But the law holds, and has long held, that, 


as between the original parties, such proof is not conclu- 
sive. It is, therefore, prima facie evidence, that is, it is 
competent evidence tending to prove a proposition of fact, 
and, of course, if not rebutted or controlled by other evi- 
dence, will stand as sufficient proof of such proposition of 
fact. If then, on a trial, when a note is sued for by the 
promisee against the promisor, the plaintift produces and 
reads his note for value received, and the signature is ad- 
mitted or proved, he has ordinarily no occasion to go 
further. He has the burden of proof to show a considera- 
tion; but he sustains that burden by his prima facie 


evidence, which, if not rebutted, stands as conclusive evi- 
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dence.” In the case before us the defendant has admitted 
by his signature to the note in suit, that he has received as 
a consideration therefor, a fire policy from the plaintiff ; 
not a void policy, nor one illegally issued, but presump- 
tively a good policy. As the plaintiff might, by complying 
with our laws, rightfully issue a policy of fire insurance in 
this State, and as nothing appears on the face of the note 
or the application to indicate that the policy recited to have 
been issued, was issued in violation of law, or was for any 
other reason illegal or void, it must be presumed that the 
plaintiff had taken those steps, which would, under our 
law, authorize it to issue such policy. There being no tes- 
timony in the cause which required further proof from the 
plaintiff as to the sufficiency of the consideration of the 
note, the judgment will be reversed and the cause re- 
manded. The other judges concur, except Norton, J 
absent. 


7 





Bale et al., Appellants, v. Tue St. Josepn Fire & Marine 
INSURANCE CoMPANY. 


1. Insurance. Both at common law and under the statute of this 
State, a verbal agreement to insure is binding, and in case of loss, 
will be specifically enforced against the insurer. Distinguishing 
Henning v. United States Ins. Co., 47 Mo. 425. 

2. : NATURE OF THE RISK MAY BE INFERRED FROM CIRCUMSTANCES. 
The only element of a valid contract of insurance not expressly 
agreed upon in this case wastherisk. The insuring company, how- 
ever, was limited by its charter to fire and marine risks, and the 
subject matter of the insurance in this case was a stock of goods in 
astore house. Held, that from this it could properly be inferred 
that the risk intended was fire. 

3. Verbal Contract to Issue Policy: srreciric perForMANCE. The 
method of enforcing specific performance of a verbal contract to 
issue a policy of insurance after a loss has occurred, is not to compel 
the issuance of the policy, but to decree payment of the money as if 
the policy had issued. 
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: CONSENT TO ADDITIONAL INSURANCE. It is no defense to an 
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action to compel specific performance of a contract to issue a policy 
of insurance that the policy if issued would have contained a pro- 
hibition against additional insurance without the consent of the 
insurer written on the policy, and that the plaintiff had obtained 
additional insurance without such consent. 

Consent by Agent. Where a policy contains a prohibition against 
additional insurance without the consent of the insurer written 
thereon ; if notice of such additional insurance be given to an agent 
of the insurer, and he assent thereto, it will be sufficient, though 
his assent be verbal only. 

Implied Satisfaction of a Mortgage. The holder of a note re- 
ceived a mortgage with the understanding that he was to retain it 
as security for the payment of the note only until he could assure 
himself of the solvency of another party who was offered as surety. 
Having satisfied himself upon this point, he obtained the signature 
of the proposed surety to the note, and thereafter kept the note 
without satisfying the mortgage, of record. Held, that it was, never- 
theless, discharged. 

Parol Evidence: mortGace. Parol evidence is admissible to show 
that a mortgage has been fully discharged; or to explain or con- 
tradict the consideration clause. 

Contract to Issue Policy of Insurance: suit For sPECIFIC PER- 
FORMANCE: FAILURE TO FURNISH PROOFS OF Loss. It is no defense to 
an action to compel specific performance of a contract to issue a pol- 
icy of insurance, that the policy if issued would have contained a re- 
quirement that in case of loss the insurer should be forthwith fur- 
nished with proofs of loss, “and that plaintiff had not complied with 
this requirement. 





: If an insurance company whose agent has 
made a , verbal contract to issue a policy, upon being applied to for 
the policy by the party entitled, after a loss has occurred, refuses to 
issue the policy on the ground that it is not liable on the contract, 
it cannot afterward defend on the ground that proofs of loss were 
not furnished in time. 

Practice in Supreme Court. After errors had been assigned 
and joinder in error made, and the case had been argued before the 
court, the respondent, by an appendix to his brief, for the first time, 
called attention to the fact that the record was not properly certified, 
and asked that the appeal be dismissed on this ground. Held, too 
late. 
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Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
2 Judge. 


REVERSED. 


This was a suit in equity brought by plaintiffs against 
defendant, and under the following circumstances: One 
Shotwell, the local agent of defendant at Warrensburg, so- 
licited plaintiffs, who were merchants at that place, to take 
$2,500 insurance upon their stock of goods, to continue one 
year. Plaintiffs consented, paid the premium, and received 
from Shotwell the following receipt : 


W arrenssure, Mo., December 5th, 1873. 

Received of Baile & Ridenour $43.75, paid as premium 
on $2,500 insurance in the St. Joseph Fire & Marine In- 
surance Company of St. Joseph, for which I agree to de- 
liver a policy. 

E. H. Suorwe., Agent, ete. 

There was a verbal understanding between Shotwell 
and plaintiffs that the $2,500 should be distributed as fol- 
lows: $300 on millinery goods, $700 on ribbons, notions 
and faney goods, and $1,500 on dress and dry goods. 
Plaintiffs’ application and the premium paid were for- 
warded by Shotwell to the home office of the company at 
St. Joseph, but within a few days, and before the delivery 
of a policy, plaintiffs’ store and stock were destroyed by 
fire. The day after the fire plaintiffs notified the defend- 
ant, who immediately sent its secretary to Warrensburg to 
inquire into the case. In the prosecution of his inquiries 
he took the affidavits of plaintiffs. Shortly after this, 
plaintiffs demanded a policy of defendant, who refused to 
issue one, and denied all liability for the loss on the ground 
that nothing but a written or printed policy, signed by the 
president and attested by the secretary, could impose a legal 
liability on the company, and none such had ever been is- 
sued. No formal proofs of loss were furnished to tlic 
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company until after the lapse of ten months, but no objec- 
tion on that score was made by the company until the filing 
of the answer in this case. The answer dered liability on 
the ground that no verbal contract of insurance was bind- 
ing on defendant under its charter and the laws of the 
State; and further set up several affirmative defenses grow- 
ing out of the character and conditions of the policy that 
defendant would have issued if it had issued any: (1) That 
the policy would have contained a prohibition against ad- 
ditional insurance without the consent of the defendant 
written on the policy; and that there was a breach of such 
condition. (2) That the policy would have contained a 
condition against misrepresentations in the application ; 
and that there was a misrepresentation, in this, that it was 
stated in the application that the plaintiffs’ stock of goods 
was unincumbered, when in fact there was a valid subsist- 
ing chattel mortgage thereon. (3) That the policy would 
have contained a condition that as soon as possible after a 
loss the insured should render a particular account of the 
loss duly verified; and that this condition had not been 
complied with. 

To the first of these defenses plaintiffs replied that 
they did inform defendant of the additional insurance, and 
that defendant should be estopped from availing itself of 
this defense, because it had not objected thereto at the 
time, and had omitted to indorse its consent on the policy. 
To the second defense plaintiffs replied that the mortgage 
which defendant alleged constituted the breach, was in- 
tended us security for a note made by plaintiff Ridenour, 
not until it matured, but only until the payee of the note, 
one Congdon, could assure himself of the solvency of one 
Glandner, who resided in Ohio, and who was proposed by 
Ridenour as personal security thereon; and if his solvency 
was ascertained, his name on the note was to be sufficient 
security therefor, and the chattel mortgage was thereupon 
to cease to be alien or said stock; but that by mistake the 
mortgage was written as if security for the note until paid, 
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and the true defeasance was omitted; that inquiry was 
made and Glandner was found to be solvent, and his name 

yas received and accepted by Congdon as ample security; 
that the function of the mortgage had been thereby ac- 
complished, and although not discharged of record, the 
same constituted no valid lien or incumbrance on the stock. 
To the third defense plaintiffs filed a reply in the nature of 
a demurrer. The case was submitted to the court on these 
pleadings with the proofs adduced by the parties in sup- 
port of their several claims, and there was a judgment for 
the defendant. 


Doniphan § Reed and Crittenden & Cockrell for appel- 


lants. 


1. Defendant had power to enter into a verbal contract. 
This power is derived from section 8 of the Corporation 
Law, which declares that “ parol contracts may be binding 
upon aggregate corporations if made by agent duly au- 
thorized,” and from section 1 of the Insurance Law, which 
provides that all companies organized under it shall have 
“full power and authority to make insurance against loss 
or damage by fire on every description of property or 
merchandise.” Wag. Stat., pp. 290,738. Section 8 of the 
latter act which provides that “all policies and contracts 
of insurance made by said company shall be subscribed by 
the president and attested by the secretary,” does not re- 
strict this power. It only provides a mode in which the 
power may be exercised, and it does not purport to be even 
an exclusive mode at that. The right to make a binding 
parol contract is not taken away expressly by said section 
8. No negative words are therein used, and the leading 
idea of the section seems to be simply to provide that all 
contracts of insurance when completed must be signed by 
the president and attested by the secretary—telling who 
shall exercise the power when the contract is reduced to 
writing and completed, and net prohibiting any other ex- 
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isting legal form of contract. The section making parol 
contracts of aggregate corporations legal, being a part of 
the general law, is as much a part of the charter of de- 
fendant as is section 8 of chapter 67; and as section 8 
grants no power in and of itself, and contains no repealing 
words, and is not necessarily inconsistent with the other 
section, a parol contract of insurance ought to be held 
good and binding. Henning v. U.S. Ins. Co., 2 Dill. 26; 
Trustees, etc., v. Brooklyn F. Ins. Co., 19 N. Y. 810; New 
Eng. Ins. Co. v. Robinson, 25 Ind. 540; Walker v. Metropol. 
Ins. Co.,56 Me. 371; Relief F. Ins. Co. v. Shaw, 94 U.S. 
577; May on Ins., §§ 128, 43. 

2. But even if a verbal contract of insurance be not 
binding upon this company, a preliminary contract by an 
agent, who has received the premium, to issue a policy will 
be binding and will be enforced in equity. Post rv. Ins. Co., 
43 Barb. 363; Union Ins. Co. v. Commercial Ins. Co., 2 


Curtis 524; s.¢., 1 Am. Law Reg. (N. 8.) 116; Whitaker v. - 


Ins. Co., 29 Barb. 312; Constant v. Ins. Co., 3 Wall. Jr. 
316; Commercial Ins. Co. v. Union Ins. Co.,19 How. 319; 
Ins. Co. v. Colt, 20 Wall. 560; Palm v. Medina Ins. Co., 20 
Ohio 529; Davenport v. Ins. Co., 17 Iowa 277; Perkins v. 
Washington Ins. Co.,4 Cow. 645; Kentucky Ins. Co. v. Jenks, 
5 Ind. 96; Hallock v. Ins. Co., 26 N. J. I. (2 Dutch.) 268; 
Franklin Ins. Co. v. Colt, 2 Cent. Law Jour. 207; Franklin 
Ins. Co. v. Taylor, 52 Miss. 441; s.¢., 3 Cent. Law Jour. 
633; May on Ins., §§ 565, 23; 3 Parsons on Contracts, 
374, note k. 

8. Equity, having jurisdiction to compel by specific 
performance the issuance and delivery of a policy (as shown 
by authorities cited in previous point) will, to avoid circuity 
of action, render judgment for the amount of the policy. 
May on Ins., § 565, note 1; 2 Curtis 524; 43 Barb. 351; 4 
Cow. 645; Carpenter v. Ins. Co., 4 Sandf. Ch. 408; 20 Ohio 
529. These decisions but apply to the laws of insurance the 
well known rule that equity, when once possessed of a case, 
to avoid litigation, will enter the judgment to which the 
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party is finally entitled. Real Estate Sav. Inst. v. Collonious, 
63 Mo. 290 ; Holland v. Anderson, 88 Mo. 55; Corly v. Bean, 
44 Mo. 381. 

4. The alleged failure of plaintiffs to notify the com- 
pany of the additional insurance and to have the same 
indorsed on the policy, is nodefense. 1st, Because, by not 
having issued the policy the company rendered the per- 
formance of this condition impossible. Stewart v. Keteltas, 
36 N. Y. 388; Smith rv. Gugerty, 4 Barb. 615; The Mayor 

», Butler, 1 Barb. 327; 3 Johns. 531. 2nd, Be ‘ause, at the 
seek no policy having been issued, nothing more could be 
required, in case of an additional insurance, than notice to 
the company, (Eureka Ins. Co. v. Robinson, 56 Pa. St. 257,) 
and such notice we did actually furnish to the company’s 
agent. 

5. There was no misrepresentation as to incumbrances. 
The chattel mortgage, though unsatisfied of record, was 
fully discharged and was no incumbrance. May on Ins., 
§ 292 ; Huwkes v. Ins. Co., 11 Wis. 188; Newhall v. Ins. 
Co., 52 Me. 180; Lycoming Ins. Co. v. Jackson, 83 Ill. 302; 
s. c., 4 Cent. Law Jour. 456. 

6. The fact that nearly ten months elapsed before 
proofs of loss were furnished will not defeat plaintiffs’ re- 
covery; Ist, Because immediately after the fire defendant 
instituted a very thorough and minute investigation as to 
the cause of the fire, the amount of the loss, the aggregate 
sum of insurance and all questions relating to the stock of 
goods and the said fire, and to assist in this purpose, exame 
ined under oath these plaintiffs. This examination inures 
to the benefit of plaintiffs. May on Ins., § 499; Sexton v. 
Ins. Co., 9 Barb. 191; Roumage v. Ins. Co.,13 N. J. L. (1 
Green) 110. 2nd, Because defendant must be considered 
to have waived the proofs being furnished by retusing to 
issue a policy and denying all responsibility. Zayloe v. 
Ins. Co., 9 How. 390; MeComas v — Co., 56 Mo. 573; 
Franklin Ins. Co. v. Coates, 14 Md. 285; Ins. Co. v. MeDow- 
ell, 50 Til. 120; Edwards v. Ins. ag 3 Gill 176; Allegre v. 
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Ins. Co., 6 Har. & J. 408; Protection Ins. Co. v. Harmer, 2 
Ohio St. 452; Graves v. Ins. Co., 12 Allen 391; May on 
Ins., $$ 468, 469; Flanders on F. Ins., 542 to 545. 


H. E. Barnard for respondent. 


1. If the charter or statute under which an insurance 
company is created and operating prohibits parol and oral 
contracts, or points out the method of contracting, then it 
cannot follow any other method in making vali« insurances 
or agreements, and so long as sai. contracts or agreements 
are executory, the company is not estopped from relying 
upon want of power as a defense. Bissell v. R. R. Co., 22 
N. Y. 285; Henning v. Ins. Co., 47 Mo. 425; Hart v. Ins. 
Co., 21 Mo. 92; Mound City Mut. F. M. Ins. Co. v. Curran, 
42 Mo. 374; Head v. Ins. Co.,2 Cranch 166 to 169; Beatty 
v. Ins. Co., 2 John. 109; Safford v. Wyckoff, 4 Hill 446. 

2. An oral insurance, an agreement to make an in- 
surance or a contract to deliver a policy must be complete 
and must contain al] the components of a valid insurance 
contract. Ist, Property insured ; 2nd, Risk insured against, 
whether fire, marine, life, accident, health or any other; 
5rd, Amount of insurance; 4th, Duration of policy, and 
5th, Premium to be paid. If the evidence does not con- 
clusively show each of these parts, the contract must fall 
the same in equity as in law, for equitable relief can never 
be granted when any essential ingredient of the agreement 
is wanting. In this case but two of the essential compo- 
nent parts are contained in the written receipt put in evi- 
dence by plaintiffs, (amount of insurance $2,500, and amount 
of premium $43.75,) and it is not such a contract as could 
be enforced by any court. Tyler v. Ins. Co., 4 Rob. 8. C. 
N. Y. 150; Suydam v. Ins. Co., 18 Ohio 459; Neville v. Ins. 
Co., 19 Ohio 452; Baptist Church v. Ins. Co., 28 N. Y.161. 

3. Under thestatute, (G. St. 1865, p. 356, § 8,) the com- 
pany could make no valid oral agreement, and plaintiffs must 
rely for recovery upon the parol agreement contained in 
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the receipt in evidence in this case, and cannot graft oral 
components upon that parol agreement, and without doing 
so there is no contract which would have been binding 
even if made by the person who was authorized to contract 
or make agreements for defendant generally. In this case 
the receipt was signed by a local agent, and is not binding 
upon the company. Henning v. Ins. Co., 47 Mo. 434; 
Plahto v. Ins. Co., 38 Mo. 248; Mound City Mut. Ins. Co. v. 
Curran, 42 Mo. 374; Cockerill v. Ins. Co., 16 Ohio 148; 
Safford v. Wyckoff, 4 Hill 446; 47 Mo. 472; Dawes v. Ins. 
Co., 7 Cow. 462; 26 Mo. 162. 

4. Plaintiffs are only entitled to recover (if at all 
upon this contract) upon full compliance with the condi- 
tions contained in the policies of defendant in general use 
and which it had power to issue, and was accustomed to 
issue on risks of a similar hazard and nature. And the 
same proofs of loss, disclosure of incumbrances and notice 
of additional or other insurance are required under this 
contract as would have been required if the policy had in 
fact been issued and delivered to them. McCann v. Ins. 
Co., 3 Neb. 198; Eureka Ins. Co. v. Robinson, 56 Pa. St. 
256. 

5. It is admitted that the policies, contracts and 
agreements which the defendant had authority or was ac- 
customed to make, contained the conditions set forth in 
defendant’s answer, one of which required proofs of loss 
to be made forthwith in the event of loss, and in default 
of their being furnished by assured to defendant within a 
reasonable time, the loss should not be payable. Proofs of 
loss were not furnished to defendant until October 2nd, 
1874, although the loss occurred on December 10th, 1873. 
This was not done within a reasonable time, and unless the 
proofs were waived by defendant, plaintiffs cannot recover, 
Sims v. Ins. Co., 47 Mo. 54; Sibley v. St. Paul F. & M. Ins, 
Co., 8 Reporter 808; Commonwealth Ins. Co. v. Sennett, 41 
Pa. St. 161; Blakeley v. Ins. Co., 20 Wis. 205; Sherwood v. 
Ins. Co., 17 N. Y. 8. C. (10 Hun) 593. Retaining the 
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proofs without objection is not a waiver of the objection 
that they were not served in due time. St. Louis Ins. Co. 
v. Kyle, 11 Mo. 278; Noonan v. Ins. Co.,21 Mo. 81; Knick- 
erbocker Ins. Co. v. Gould, 80 Ill. 888; Swan v. Ins. Co., 52 
Miss. 704. 

6. Mere knowledge of other insurance upon the part of 
the agent not communicated to the company, is of no avail 
to insured if not indorsed on the policy, when there isa 
clause requiring such indorsement. Forbes v. Ins. Co., 9 
Cush. 470; Schenck v. Ins. Co., 24 N. J. L. (4 Zabr.) 447; 
Couch v. Ins. Co., 38 Conn. 181; Hayward v. Ins. Co., 52 
Mo. 181; Sutherland v. Ins. Co., 31 Gratt. 176; s. ¢, 7 Re- 
porter 446; Walsh v. Ins. Co., 73 N. Y. 5. 

7. The representation that there was no incumbrance, 
when in point of fact there was an unsatisfied deed of trust 
on the property, is fatal to recovery by the plaintiffs. By- 
ers v. Farmers’ Ins. Co., 85 Ohio St. 606; s. c., 85 Am. Rep. 
623 ; Draper v. Ins. Co., 2 Allen 569; Battles v. Ins. Co., 41 
Me. 208; Treadway v. Ins. Co., 29 Conn. 68; Lowell v. Ins. 
Co., 8 Cush. 127; Smith v. Ins. Co., 25 Barb. 497; Gahagan 
v. Ins. Co., 48 N. H. 176; Gould v. Ins. Co., 47 Me. 403; 
Shoemaker v. Ins. Co., 60 Barb. 84; Bowman v. Ins. Co., 40 
Md. 620; Gould v. Holland Ins. Co., 23 8. C. N. Y. (16 
Hun) 538. ‘Plaintiffs failed in their attempt to show that 
this deed was satisfied. 


Suerwoop, C. J.—Proceeding in the nature of a bill in 
equity for specific performance of a verbal contract to in- 
sure the goods and merchandise of the plaintiffs. 


I. 


The validity of the contract is the first point demand- 
ing attention. The charter of the defendant company is 
that furnished by the general law. Chap. 67, Gen. St. 
1865, p. 353. The concluding words of section 1 of that 
chapter require that the “conditions of all policies issued 
by such company, sball be written or printed on the face 
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thereof ;” and section 8 of the same chapter provides that 
“all policies and contracts of insurance and instruments of 
guaranty, made by said company, shall be subscribed by 
the president, or president pro tempore, and attested by the 
secretary.” Similar language to that just quoted was passed 
upon by this court in Henning v. U.S. Ins. Co., 47 Mo. 425, 
and it was held that with such a charter and by-laws, the 
company could make no original and binding oral contract 
of insurance. In that case, however, section 6 of chapter 
62, General Statutes 1865, was overlooked. That section, 
which has been on the statute book for over thirty-five 
years, (Stat. 1845, p. 232, § 8,) provides that: “ Parol con- 
tracts may be binding on aggregate corporations, if made 
by an agent, duly authorized by a corporate vote, or under 
the general regulations of the corporation, and contracts 
may be implied on the part of such corporations, from 
their corporate acts, or those of an agent whose powers are 
of a general character.” Passing upon the effect of this 
section it was heid in the circuit court of the United States 
for the eastern district of Missouri, in an action between 
the forementioned parties, that construed in the light of 
the general law, the charter of the insurance company did 
not disable it from making a binding contract of insurance 
without writing. Henning v. U. S. Ins. Co.,2 Dillon C. 
C. 26. 

This view is certainly the better one, even where there 
is no such general provision as that above quoted, making 
oral contracts of aggregate corporations valid. It must 
now be considered as the well settled doctrine by the nearly 
universal concurrence of the authorities that oral agree- 
ments of insurance are enforceable, although the charter 
of the company contains similar provisions to those con- 
tained in chapter 67, supra. The principle underlying 
these decisions is this: That the right to make contracts 
of insurance, like any other right of contracting, exists as 
at common law, unless prohibited by statute; that the con- 
tract of insurance having its origin in mercantile law and 
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usage, the distinction which denies the power to enter into 
such a contract, except in particular modes and forms, is 
without foundation and repugnant to, and inconsistent 
with, that general capacity of contracting which the com 
mon law concedes to every person ordinarily competent to 
enter into binding engagements; that the provisions of the 
charter of a company that they shall have the right to 
make contracts of insurance by the signature of a presi- 
dent, ete., are regarded by the courts as merely enabling 
and not restrictive of the general power to effect contracts 
in any other mode not unlawful, dictated by convenience ; 
and that “the distinction between a contract to insure or 
to issue a policy of insurance, and the policy itself, is obvi- 
ous and constantly recognized by the courts.” May on 
Ins., §§ 14, 22, 23, 128; Kelly v. Commonwealth Ins. Co., 10 
Bosw. 82; Sanborn v. Fireman’s Ins. Co., 16 Gray 448; 
Trustees v. Brooklyn Fire Ins. Co., 19 N. Y. 305; Relief Fire 
Ins. Co. v. Shaw, 94 U. 8. 574; New England, etc., v. Rob- 
inson, 25 Ind. 536; 56 Mo. 371; Henning v. Ins. Co., supra. 
In view, however, of the broad statutory provisions 
heretofore cited, relating to the power of aggregate cor- 
porations to contract orally, all difficulty as to the power 
to make, in the present circumstances, an oral contract of 
insurance, vanishes. Besides that, section 8, supra, requir- 
ing the signature of the president, etc., uses no prohibitory 
words; relates not to agreements to insure, but only to 
policies when completed and ready for official signature, 
It is unnecessary to the proper determination of this case 
that the one already cited from our own reports, and greatly 
relied on by defendant, be overruled; but it is not un- 
worthy of remark, that the utterances in that case were, 
for the most part, almost, if not altogether, obiter, since 
therein it is distinctly asserted that the contract in that 
instance was “ nothing but a naked verbal agreement * 
* sued upon. This is denied, and there is no proof 
ot it.” So that that case could have been very briefly dis- 
posed of, as having no evidential foundation requiring 
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either judicial discussion or determination. Be that as it 
may, the doctrine announced in that case does not domi- 
nate this one, for the reason that that case was a suit at 
law on an alleged oral and completed agreement; this a 
proceeding in equity to compel that to be done which 
already upon sufficient consideration had been agreed 
should be done. And the case under discussion expressly 
recognizes the principle announced in Commercial Ins. Co. v. 
Union Mutual Ins. Co., 19 How. 319, as well as in numerous 
other cases cited by plaintiffs, that equity will specifically 
enforce “ agreements to make insurance.” 


Il. 


Conceding, then, as we must, from the authorities and 
statutory provisions above noted, the power of the de- 
fendant company to make such an agreement to insure the 
goods and merchandise of plaintiffs as can be enforced 
in equity, was a contract possessing such necessary con- 
stituent elements as equity will recognize and enforce made 
in the case at bar? We have no doubt on this score and 
for these reasons: The evidence discloses a contract for a 
policy of insurance negotiated for, between plaintiffs and 
defendant’s local agent; the reception of and receipt for 
the required premium; the subject matter insured, the 
amount of insurance and the duration of the policy. The 
only element of the contract of insurance left incomplete 
by the evidence is the risk insured against, but this is sup- 
plied by reasonable intendment and necessary implication 
arising from the nature of the business engaged in by the 
defendant company, fire insurance on land, and marine in 
surance elsewhere, and by the circumstances and situation 
of the property insured. And it is competent to infer the 
nature of the risk insured against. Thus it has been held 
that when the hazard is fire alone, and the subject an un- 
finished vessel never afloat for a voyage, and not a subject 
for marine insurance, a contract to insure must be regarded 
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as a fire insurance. Kureka Ins. Co. v. Robinson, 56 Pa. 
St. 256. 

The evidence further discloses the forwarding of the 
premium thus received to the home office, the notification 
of the company by its local agent of the occurrence of the 
fire, the immediate coming to Warrensburg of Rice, the 
secretary of defendant and its special adjuster of losses, 
and his taking of the depositions of plaintiffs as to the 
cause of the fire, the amount of the goods burned and the 
aggregate sum of insurance, and the retention of the pre- 
mium. If from these facts a contract to issue a policy 
cannot be implied on the part of the defendant, or even 
be regarded as well established by the evidence, it would 
be hard to conceive of a case furnishing sufficient data, to 
bind with obligatory force a recalcitrant corporation. And 
it would be intolerable that such corporation should ratify 
the acts of its local agent in manner as aforesaid, receive 


the consideration for issuing a policy, retain that consid- 
eration, and yet refuse to do that act for which that con- 
sideration was given. 


III. 


We have already seen that a valid oral contract to in- 
sure having been made, equity will specifically enforce such 
initial, such preliminary contract. This is done where a 
loss has occurred, not by actually requiring that a policy 
of insurance be issued, but by a decree for payment of the 
loss as if a policy had issued. This method of affording 
relief, of administering remedial justice, proceeds upon the 
ground of avoiding circuity of action; (May on Ins., § 
565, and cases cited,) and, doubtless, upon the further 
ground that equity, once possessed of a cause, will, before 
releasing its grasp on the res, avoid a multiplicity of suits 
by doing full, adequate and complete justice between the 
parties, by entering that judgment to which the party will 
be ultimately entitled. Real Estate Savings Inst. v. Collo- 
nious, 63 Mo. 290. 
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IV. 

The first special defense of defendant’s answer cannot 
prevail. There being no policy of insurance issued, the 
indorsing of subsequent insurance on a non-issued policy 
can scarcely be regarded as within the domain of possibil- 
ity. The law never requires impossibilities. Defendant 
failing and refusing to issue a policy according to contract, 
cannot visit upon plaintiffs the prejudicial results arising 
solely out of its own non-performance. Hureka Ins. Co. v. 
Robinson, 56 Pa. St. 256. Plaintiffs not being furnished with 
a policy of insurance containing the conditions of its issu- 
ance, it would be most unreasonable to require at their 
hands a compliance with those unknown conditions. No 
policy having been issued, nothing more, in justice to de- 
fendant, was requisite than that it be notified of subsequent 
insurance. Hureka Ins. Co. v. Robinson, 56 Pa. St. 256. 
This was done, as shown by the testimony, the next day 
after the insurance was effected, by informing the local 
agent of such subsequent insurance in the Planters. 

e: 

The agent, when notified, according to the testimony 
of one witness, said “ that was all right,” and according to 
the testimony of another witness, made no objection; so 
that, even had there been a policy of insurance actually 
issued, this conduct of the agent would have rendered the 
notice of subsequent insurance equivalent, in the circum- 
stances, to an 1ndorsement on the policy of the fact con- 
tained in such notice. The decided tendency of modern 
adjudication is in this direction, and the company is held 
estopped from insisting on a forfeiture of the policy, because 
the stipulation referred to has not been literally complied 
with. May on Ins., § 370; Hayward v. Ins. Co., 52 Mo. 
181; Pelkington v. Ins. Co., 55 Mo, 172. 

Vi. 


The second special defense is as unmaintainable as the 
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first. The testimony shows very clearly that though tech- 
nically incorrect, the answer given that there was no mort- 
gage on the insured property was actually true; and the 
evidence, when carefully examined, shows no conflict on 
this point. That evidence discloses that the deed of trust 
was given for a special purpose, and only for that purpose, 
i. é., to remain as a security for the note given by Ridenour 
to Congdon, for the latter’s interest in the goods, until 
communication was had with Ohio, the indorsement of 
Glandner on the note obtained, and Congdon should be 
satisfied with the solvency of the indorser. This commu- 


‘nication with Ohio took place; Crittenden & Cockrell, the 


attorneys for Congdon, employed by him for that purpose, 
opened a correspondence with persons in that state, ascer- 
tained, as required, that Glandner was solvent and respon- 
sible; had the note indorsed by Glandner, returned it to 
their client about the Ist day of September, 1873, who re- 
tained it in his possession without objection, though he 
did not enter satisfaction of the deed of trust. In these 
circumstances, the deed must be held as satisfied, and as 
no longer a subsisting incumbrance at the time plaintiffs 
applied for insurance. Congdon’s conduct on this occasion 
after what had passed, must be held tantamount to an ad- 
mission that he was. satisfied with Glandner as indorser, 
and that the deed of trust had served its purpose. 1 GIf. 
Ev., § 197. 
VII. 

If the note of Ridenour had been paid prior to the 
last named period, no one would doubt the competency of 
parol evidence to show that fact. If competent in that 
case, then competent also in this. It is always competent 
to show by verbal evidence that a written agreement is 
“totally discharged.” 1 Greenlf. Ev., § 302; May on Ins., 
§ 290; Hawkes v. Ins. Co., 11 Wis. 188. Again, the con- 
sideration of the deed of trust, as expressed on its face, is 
to secure the note, but the law is well settled in this State, 
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that youemay, by verbal testimony, explain or contradict 
the consideration clause in a deed; such clause only pos- 
sessing the force and character of a receipt. ontaine v. 
Boatman’s Sav. Inst., 57 Mo. 561 ; Hollocher v. Hollocher, 62 
Mo. 267. No importance is to be attached to the date of 
the deed of trust being subsequent to the note. This is 
fully explained by the evidence as well as the fact that the 
deed of trust, through mistake of the scrivener, was drawn 
to extend over a longer period of time than that intended 
by the parties. 


VILL. 


The failure of plaintiffs to furnish formal proofs of 
loss cannot avail defendant, and for these reasons: It 
would be most unreasonable that plaintiffs be held bound 
to comply with the condition of a policy to notify fhe 
company forthwith of any loss, when that company, by its 
own failure to comply with its contract, and issue the 
promised policy, prevented the plaintiffs from knowing 
that condition. If the company would insist upon lack of 
complete performance in this particular, this can only be 
done when they make complete performance possible, or 
at least interpose no obstacle in the way of such perform- 
ance. 56 Pa. St., supra. The company cannot be allowed 
to say to plaintiffs: “If we had issued you a policy it 
would have contained a certain condition, and as you have 
not complied with that condition which the policy we would 
have issued would have contained, therefore, you cannot 
recover.” This is certainly a most remarkable defense to 
interpose. 

IX. 

Besides, the defendant must be held as having waived 
the proofs being furnished by refusing to issue a policy, 
and denying all responsibility. Tayloe v. Ins. Co., 9 How. 
309, and cases cited; McComas v. Ins. Co.,56 Mo. 573; May 
on Ins., §§ 468, 469; Franklin F. Ins. Co. v. Coates, 14 Md. 
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285. It must be conceded that the formal proofs of loss 

offered in evidence by plaintiffs were only evidence of the 

fact that they were furnished to defendant and no more. 

Newmark v. Ins. Co.,30 Mo. 160. But there was other evi- 

dence in the cause showing the extent of plaintiffs’ loss. 
X. 

A caudal point, not presented in oral argument, nor in 
defendant’s printed brief, is found appended thereto, to the 
effect that this appeal should be dismissed because the rec- 
ord is not properly certified. It is too late after both par- 
ties have treated the transcript as a record, after errors have 
been assigned and joined thereon, to raise this point now. 
We reverse the judgment and remand the cause. Norton 
and Ray, JJ., concur ; Hoven and Henry, JJ., dissent. 


Tue Strate ex rel. THe ATTORNEY GENERAL V. CLAGGETT. 


Practice in the Supreme Court: quo warRanto. This court will 
ordinarily decline original cognizance of contests between private 


parties over the title to office. 


Quo Warranto on information of the Attorney Gen- 
eral on relation of Henry Turner. 


Alex. Graves and Walker § Field for relator. 


J. D. Shewalter for respondent. 


Hoveu, J.—As the information in this case was filed 
at the relation of a private person, and as it further appears 
from the pleadings in the cause that the relator and re- 
spondent are rival claimants for the office of register of 
the city of Lexington, and that this proceeding is, there- 
fore, nothing more than a contest over the title to said 
office, we are of opinion that the writ of quo warranto has 
been improvidently issued, and the proceeding will, there- 
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fore, be dismissed. We see nothing in the circumstances 
of this case of such an exceptional nature as to induce us to 
depart from our long established custom to decline original 
cognizance of causes of this character. State ex rel. Young 
v. Buskirk, 43 Mo. 111, and cases there cited. They can 
be tried with much less expense and inconvenience by the 
inferior tribunals having jurisdiction thereof, and the con- 
dition of our docket is not such as to cause us to invite 
accessions thereto by the unnecessary exercise of our origi- 
nal jurisdiction. All the judges concur. 





Tue Wiacins Ferry Company, Appellant, v. Tne Cuicaco & 
ALTON RAILROAD CoMPANY. 


Liability of Assignee of a Contract. A ferry company entered 
into a contract with a railroad company, whereby it granted to the 
railroad company a site for a depot and right of way, and the rail- 
road company, on its part, agreed to give to the ferry company the 
ferrying of all goods required to be transported between certain 
points. The contract contained a provision authorizing its assign- 
ment, and stipulating that all its covenants should be binding on 
the assignee. An assignment was subsequently made on the ex- 
press condition that the assignee should take subject to all the cov- 
enants. The contract had been entered into in the first instance at 
the request of the assignee and with a view to the assignment. 
Held, that while the assignee might not be bound by the covenant 
in relation to ferrying as a covenant running with the land, yet he 
was bound by virtue of the other stipulations, and was liable fora 
breach of such covenant. 

Railroad Companies: POWER TO CONTRACT WITH CONNECTING 
LINES. A railroad company has power to contract with another cor- 
poration to complete the transportation of goods whose destination 
is beyond the terminus of its own line. 


Extent of the Contract of 1864 between the Wiggins Ferry 
Company and the Chicago & Alton Railroad Company. 
The ferry company having by its charter an exclusive right to ferry 
all freights passing either way between the city of St. Louis and the 
company’s lands on the opposite (Illinois) shore of the Mississippi 
river, entered into a contract with the railroad company, by which 
the railroad company agreed that it would “always employ s:id 
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ferry company to transport across said river all persons and property 
which may be taken across the said river either way to or from the 
Illinois shore, either for the purpose of being transported on said 
railroad, or having been brought to said river upon said railroad, 
” so that said ferry company shall have the profits of 
the transportation of all such passengers and property taken across 
said river either way, by said railroad company, and that no other 
than said ferry company shall ever, at any time, be employed by 
said railroad company to cross any passengers or freights coming or 
going on said road.” Another clause of the contract declared that 
the object of the ferry company in making the contract was to secure 
to itself “the ferrying business between the Illinois and the Mis- 
souri shores opposite the city of St. Louis, of all the freights and 
passengers carried or to be carried” by the railroad company. Held, 
that the railroad company, by this contract, bound itself to employ 
the ferry company to transport all the freight and passengers it 
might have crossing either way between said city and the Illinois 
shore at any point opposite, and not merely such as it might have 
crossing between the city and the ferry company’s lands, and for 
this purpose it bound itself to bring all its freights and passengers 
to the said ferry. 
A Contract held not void as against Public Policy, or in 
Restraint of Trade. A railroad company requiring a ferry to 
complete the transportation of its freights and passengers at a ter- 
minal point, entered into a contract with a ferry company by which 
it bound itself to give all its ferrying business at that point to that 
company, and agreed not to employ any other. The ferry company, 
on its part, agreed to “furnish and maintain wharf and steam ferry 
boats suflicient to do with promptness and dispatch all the ferrying 
of passengers and freight requiring it.’’ Held, that this contract was 
not void as being against public policy, because it bound the ferry 
company to furnish ail the facilities that the public interests required. 
Nor was it void as being in restraint of trade. Contracts are held 
void on this ground only when they operate a general restraint of 
trade. This contract was limited in its operation to a single place, 
and at that place did not wholly prohibit the ferrying business, but 
only limited it to one company. 
Avoidance of Contracts as against Public Policy. Before a 
party who is enjoying the fruits of a contract can avoid liability 
thereunder on the ground that it is against public policy, he must 
make it clearly manifest that this objection is well founded, and 
must also restore to the other party all that he received as a consid- 
eration for the promise which he seeks to avoid. 
Transportation Contracts : IMPROVEMENTS IN METHODS OF TRANS- 
PORTATION: PARTIES BOUND TO ADOPT THEM. A railroad company 
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and a ferry company entered into a contract for the ferrying of per- 
sons and property by which the ferry company bound itself to 
“furnish and maintain wharf and steam ferry boats sufficient to do 
with promptness and dispatch all the ferrying of passengers and 
freight requiring it.”” At the time this contract was made all goods 
intended for transportation over this ferry were unloaded from the 
cars ang placed on wagons. Subsequently a system of transferring 
loaded cars came into vogue. Held, that under this contract the 
railroad company had a right to demand of the ferry company that 
it adopt the new system. It was bound to adopt any improvements 
whereby transportation would be made cheaper, safer and more 
expeditious. 

The court holds the contract of March 9th 1866, between 
the Chicago & Alton Railroad Company and the Madison County 
Ferry Company to have been made by the railroad company in 
fraud of the rights of the Wiggins Ferry Company under its con- 
tract of April 28th, 1864, with the railroad company. 

: FRAUD. A railroad company having entered into a contract 
with a ferry company for the ferrying of passengers and freights, 
afterward, with the fraudulent purpose of diverting traffic from the 
ferry and depriving the ferry company of the benefits of the con- 
tract, so arranged its business as to make it the interest of shippers 
to order their goods transferred by another ferry. Held, that under 
these circumstances the railroad company could not excuse its fail- 
ure to deliver goods for ferrying according to the contract by show- 
ing that the shippers had ordered them sent by the other ferry. 
Referee’s Report. The report of a referee is equivalent to a 
special verdict, and if there is evidence tending to establish the 
facts as found, it will not be disturbed on appeal as being against 
the weight of evidence. 

Contract: MEASURE OF DAMAGEs. The plaintiff, a ferry company, 
entered into a contract with defendant, a railroad company, whereby 
it bound itself at all times to keep sufficient ferry boats and appli- 
ances to do all the railroad company’s ferrying, and the railroad 
company, on its part, bound itself to give all its ferrying to that 
company. The ferry company was prepared at all times to comply 
with the contract, but the railroad company gave its ferrying to an- 
other company. In an action for breach of contract; Held, that 
the profits on all the business thus diverted were the true measure 


of damages. 


Appeal from St. Louis Court of Appeals. 


REVERSED. 
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Glover & Shepley for appellant. 


1. The contract sued on is not limited to Bloody 
Island. Bloody Island comprises but a part of the Illinois 
shore opposite St. Louis. The contract binds the railroad 
company to give plaintiff all its ferriage for tHe whole 
length of the L[llinois shore opposite St. Louis. The con- 
tract is valid unless some cause of invalidity is shown, and 
the burthen of showing this is on the railroad company. 

2. The contract is not ultra vires. The railroad com- 
pany was authorized by its charter “ to take, use and make 
arrangements for the transportation of freight and passen- 
gers carried, or to be carried, upon said railroad, or otier- 
wise, from Alton to St. Louis, Missouri, and for this pur- 
pose to construct, own and use such boat or boats as may 
be necessary.” This statute extended the corporate fran- 
chise of the railroad company beyond its rail terminus on 
the Illinois shore to the city of St. Louis. That which a 
corporation has power to do, it is bound to do. Field 
Corp., $§ 500, 504; U. P. R. R. Co. v. Hall, 91 U.S. 343; 
King v. Severn, etc., R. R. Co.,2 B. & Ald. 646; Vincent v. 
R. R. Co., 49 Ill. 33; Mayor v. Marriott,9 Md.160. It was, 
therefore, bound to arrange for the transportation of its 
freights to St. Louis; and it was its duty to make some 
permanent and reliable arrangement. This it could not 
have done without agreeing to give all its ferriage to some 
one ferry company ; for no company would go to the ex- 
pense of equipping itself sufficiently to do the work with- 
out a guaranty of receiving the whole of it. If the power 
exists to enter into a contract, the terms of it are referred 
to the judgment and discretion of the corporation, and it 
is no more restrained than that of a natural person. Field 
Corp., § 246; Railroad v. Richmond, 19 Wall. 584; Western 
Bank v. Tallman, 17 Wis. 530; Argenti v. San Francisco, 16 
Cal. 255; Blunt v. Walker, 11 Wis. 3384; Richmond v. Du- 
buque, 26 Iowa 191; Aikin v. Blanchard, 32 Barb. 527; 
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Connecticut v. Cleveland, 41 Barb. 9. When a contract 
made in excess of corporate powers has been executed, the 
plea of ultra vires will not be heard. Field Corp., $$ 263 
to 266, inclusive. The conveyance to the railroad of 
$130,000 real estate is an answer to such a plea in this case. 

3. The contract is not void for being contrary to 
public policy. This is an objection on which judges pro- 
ceed with caution. Davis v. Bank, 2 Bing. 393; s. ¢., 9 
Eng. Com. Law 452. There is nothing in the contract that 
requires the railroad company to abandon any of its char- 
ter rights as to operating its road, running trains, locating 
stations or contracting to deliver freights. The evidence 
shows not only that it was no disadvantage to the public 
to have freights and passengers delivered by plaintiff’s 
ferry, but that that was the shortest, cheapest and most 
expeditious route. Arrangements could have been made 
to transfer loaded cars by plaintiff’s ferry, and if defend- 
ant had lived up honestly to its contract it would have 
asked that such arrangements be made, and they would 
have been made. . 

4. The station for car transfer at Venice was not the 
suggestion of public policy and public good, but was a 
cunning contrivance of the railroad company to excuse its 
violation of the contract. The evidence abundantly shows 
this. 

5. The railroad company, having a carrying fran- 
chise, which it is bound by its charter to exercise to and 
from St. Louis, cannot inject a connecting line between its 
termini in avoidance of any of its duties or liabilities. But 
if the case is one for the existence of a connecting line, 
the contract entered into with the Wiggins Ferry Company 
to transport its freights beyond its terminus as a connect- 
ing line isa valid contract, which it is bound to perform, 
Railroads have power to contract for transportation beyond 
their termini and upon connecting lines. Wheeler v. San 
Francisco, 31 Cal. 46; Bank v. Augusta, 49 Me. 507; Shaw- 
mut Bank v. Plattsburg, etc., 31 Vt. 491; Morse v. Brainerd, 
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41 Vt. 550; Hutchinson Carriers, 147, 148, 149, 150, 151. 
The power to carry beyond its lines entitles the railroad 
to make avalid contract for the purpose. Schroeder v. Hud- 
son, 5 Duer 55. 

6. The plaintiff was not bound to provide car transfer 
for defendant without request. The railroad company sets 
up a plea that the plaintiff did not provide car transfer, 
and this released it from the contract. Sometimes it puts 
an objection thus: The contract did not provide for car 
transfer, and, therefore, defendant had no right to it. 
Neither objection is good. If a contract is valid when 
made, a change in the conditions of business will not make 
itinvalid. 19 Wall. 584; The Dubuque, ete., v. Richmond, 
etc., 16 Wall. 678. If this was not so, no contract would 
long be valid. If a discovery in art or science, invention 
of a motive power, a new application of a known power, 
or any improvement in methods of doing business would 
avoid a contract, no contract would long be valid. The 
world moves, but forms are not essentials. Public institu- 
tions, or quasi public institutions or instrumentalities, are 
specially bound to keep abreast with the progress of events, 
so far as to avail of all tried successful improvements 
adopted in use. Not only may they do it, but they may be 
compelled to it, and will be held guilty of negligence if 
they fail todo it. Steinweig v. Erie Ry. Co., 43 N. Y. 123; 
Levering v. U. T. Co., 42 Mo. 88; New Jersey, etc., v. Mer- 
chants’ Bank, 6 How. 344; Empire T. Co. v. Wamsutta, ete., 
63 Pa. St. 14; Hutchinson on Carriers, § 529; Meier v. R. R. 
Co., 64 Pa, St. 225; Hegeman v. R. R. Co, 16 Barb. 353 : 
St. Louis. ete.,v. Gilham, 39 Ill. 455. Notwithstanding, it is 
‘evident that in the initial period of introducing an improve- 
ment, a carrier has no right to immediately force it upon the 
public. When the case is one of contract, as that now 
under consideration, the concurrence of both parties is 
needful; and if one of them refuses to concur, denies the 
right and power of the other party to make the improve- 
ment for him, and will not have it made for him, he will 
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not be allowed to complain it was not made for him. 
Nor should he in such case claim a release from his con- 
tract, according to old methods. 

7. The contract is not void, as being in restraint of 
trade. There is no element of a restraint of trade in it. 
It was the duty of defendant to carry their passengers and 
freights to and from St. Louis. It was bound to make 
some arrangement to that end. We do not see that any 
wiser or better one could have been made. We have no 
evidence that any other could have been made. To agree 
to deal with one person was never held to be a restraint of 
another’s trade. Jones v. Edney, 3 Camp. 285; Morris v. 
Colman, 18 Ves. 487. The restraint, to make a contract 
void, must be a general prevention of some one’s trade, 
not limited in space. Pierce v. Fuller, 8 Mass. 223; Hay- 
ward v. Young, 2 Chitty 407; Davis v. Mason, 5 T. R. 118; 
Hitchcock v. Coker, 6 Ad. & Ellis 455; Bunn v. Guy, 4 East 

190; Perkins v. Lyman, 9 Mass. 522; Rannie v. Irvine, 7 
Man. & Gr. 969; Dunlop v. Gregory, 10 N. Y. 241. Palmer 
rv. Stebbins, 3 Pick. 188; Warren v. Jones, 51 Me. 146; Alger 
v. Thacher, 19 Pick. 51; Bowser v. Bliss, 7 Blackf. 344; 
Bradley v. Denton, 3 Wis. 557; Costigan v. Mohawk, 2 Denio 
610; Shannon v. Comstock, 21 Wend. 457; Dean v. Ritter, 18 
Mo. 182; Bailey v. Damon, 3 Gray 92; Leeman v. Lloyd, 
14 L. J. (N. 8.) 165; Presbury v. Fisher, 18 Mo. 50; Rich- 
mond v. Dubuque, 33 lowa 422; s. ¢., 26 Iowa 191. 

8. The Chicago & Alton Railroad Company is bound 
by the contract of 1864, as fully as the Alton & St. Louis 
Railroad Company was bound by it. Burton v. Wells, 30 
Miss. 689; Aftix v. Pelan, 5 Clarke (Lowa) 336; Goodwin v. 
Gilbert, 9 Mass. 510; Guild v. Leonard, 18 Pick. 511; Pike 
v. Brown, 7 Cush. 183; Aikin v. R. R. Co., 26 Barb. 289; 
Stow v. Wyse, 7 Conn. 214; Davis v. Calloway, 30 Ind. 112; 
Felton v. Dickinson, 10 Mass. 287. 

9. The plaintiff was entitled as damages to the full 
ferriage rates of all freights to which plaintiff was entitled 
under the contract, and which plaintiff was not employed 
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to ferry. Greene v. Waggoner, 2 Hilton 297. The plaintiff 
was employed to work for a specified period, and being dis- 
missed without fault, before the end of the time, was 
entitled to recover the full contract price, defendant fail- 
ing to show the plaintiff could have got other employment. 
King v. Steiren, 44 Pa. St. 99; Pond v. Wyman, 15 Mo. 175; 
Nearns v. Harbert, 25 Mo. 352; Little v. Mercer, 9 Mo. 218; 
Ward v. Ames, 9 John. 138; McDaniel v. Parks, 19 Ark. 
671; Armfield v. Nash, 31 Miss. 361; Costigan v. Mohawk, 
2 Denio 610; Ashburner v. Balchen, 7 N. Y. 262; Webb v. 
Coonce, 11 Mg. 9. One who agrees to furnish cargo, and 
fails, must pay damages. Puller v. Staniforth, 11 East 232; 
Dubuque v. Richmond. 26 Iowa 191; Medbery v. Sweet, 3 
Chand. (Wis.) 231. In such a case as this there is no miti- 
gation of damages for what plaintiff could have made. 
The plaintiff’s boats are not general boats—are confined 
to a ferry business. They cannot go abroad in search of 


other freights. They can only run from shore to shore— 
run empty if freights are not offered. Every expense of 
time, labor and money was incurred to carry the defend- 
ant’s freights, and plaintiff was entitled to full ferry rates. 


James O. Broadhead for respondent. 


1. To what did the contract extend? (a) Plaintiff 
did not agree to transfer any cars over the river. No such 
thing had ever been done; nor was there any provision for 
its being done. On the contrary, plaintiff, by the contract, 
reserved a space 260 feet wide between defendant’s depot 
grounds and the river for a wharf; andgver this defend- 
ant could not lay a track, so that its cars could not reach 
plaintiff’s boats. () The plaintiff did not contract, and 
could not contract, to perform ferry service outside of and 
beyond the point or locality at which it could operate its 
ferry or perform such service. Such a contract would have 
been ultra vires and void ; consequently the railroad com- 
pany only contracted as to ferrying to be done at the point 
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of plaintift’s ferry, or within its locality. Venice is out- 
side of that locality. Plaintiff’s charter being perpetual, 
its grant of franchises must be strictly construed. It must 
be confined to the powers expressly given it, withholding 
all others, to be used for the public good, as other demands 
arise, and as other, cheaper, improved or more convenient 
modes of transportation may be demanded. This rule of 
construction applies to the kind and mode of ferriage con- 
templated, and to the place or locality contemplated at 
which the ferry service was contracted for, as well as the 
extent and nature of all other stipulations of the contract. 
St. Louis Gaslight Co. v. St. Louis, 46 Mo. 133; Bridge Pro- 
prietors v. Hoboken, 1 Wall. 117, 124, 146; Thompson v. R. 
R. Co., 3 Sanf. Ch. 625; McRee v. R. R. Co., 2 Jones L. 
(N. C.) 186. If the contract is not confined to the locality 
of plaintiff’s ferry, then it may be made to apply to Alton 
or any other point on the river, as well as Venice, or the 
Madison County Ferry. If the contract is not confined to 
the mode of ferrying in use at its ferry, and the only mode 
which, by the terms of the contract, could be exacted of 
it, or indeed could be used, then it would extend to trans- 
portation by the bridge, a tunnel, or any other improved 
mode of crossing the river, forever, for the contract is per- 
petual. (c) The railroad company did not, by the contract, 
agree to become a procurer, runner or drummer for the 
ferry company—to procure and control for it the ferriage 
of all persons and property which might come or go over 
the road to or from St. Louis by any route. The cove- 
nant is to empley plaintiff’s ferry, and not to employ any 
other. This, of course, implies the power to employ—in 
other words, refers to such ferriage as should be under the 
control of defendant, and necessarily excludes the idea of 
procuring the ferriage from such persons as were not dis- 
posed to have their freight transported over plaintiff’s 
ferry. Therefore, where shippers directed their freight to 
be transported over the Madison County Ferry, or to be 
sent to St. Louis via Venice, the defendant might permit 
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it to be done, and was authorized to discharge-the freight 
at Venice to be transported over the river by the Madison 
County Ferry. 

2. The contract, as plaintiff claims, and must neces- 
sarily claim it to be, (on the theory of this action,) is ultra 
vires—vicious, against publie policy and void. (a) Con- 
tracts made by individuals and private corporations in re- 
straint of trade, which are general, are void. The true 
test is, whether the restraint is such only as to afford fair 
protection to the parties, or whether it is so broad as to 
“interfere with the interests of the public.” Morris Run 
Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; s. ¢, 8 Am. 
Rep. 159; Crawford v. Wick, 18 Ohio St. 190; Bennett v. 
Dutton, 10 N. H. 481; White v. Hunter, 23 N. H. 134; Weld 
v. Lancaster, 56 Mo. 453; Skeels v. Phillips, 54 Ill. 315; Van 
Dyck v. Hewitt, 1 East 96. (6) Much more rigid is the rule 
in regard to common carriers, such as the owners of ships, 
steamboats and other crafts, the proprietors of stage 
coaches, etc. On becoming common carriers, they assume 
higher obligations to the public. If a common carrier finds 
that an improved mode or route is provided, by which he 
may secure cheaper transportation, more conveniently and 
readily serve the public, or meet the increased demand for 
trade or travel, it is his highest duty to do so; and if a 
third person has made a contract with him, by the terms 
of which he would be hindered therefrom, such contract is 
at war with the best interest of the public, tending to pre- 
vent the common carrier meeting his first and highest ob- 
ligations, and to influence and restrain him in the discharge 
of duties resting upon him by operation of law. The par- 
ties to such a contract are in pari delicto; the contract wiil 
not be enforced for or against either. (c) Railroad com- 
panies owe a still higher duty to the State and the public, 
in return for the bounty of the State in granting to them 
a part of its own sovereignty—the right of eminent do- 
main. Peoria, etc., Co. v. Coal V. M. Co., 68 Ill. 489; s. ¢., 
12 Am. Law Reg. (N. 8.) 277; Marsh v. R. R. Co., 64 Il. 
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414; s.c.,12 Am. Law Reg. (N.8.) 390; s. ¢., 16 Am. Rep. 
564; Chicago, etc., R. R. v. People, 56 Ill. 366; Pacifie R. 
R. v. Seely, 45 Mo. 212; New Eng. Ex. Co. v. R. R. Co., 57 
Me. 188; s. ¢., 2 Am. Rep. 31; State v. R. R. Co., 29 Conn. 
538; Thomas v. R. R. Co.,101 U.S. 71; York, etc, R. R. 
Co. v. Winans, 17 How. 30. These cases settle the law that 
contracts by railroad companies, which might affect their 
decision or action in the discharge of their duties to the 
public, and which might prevent the free and unbiased dis- 
charge of their duties to the public in any respect, from 
time to time, are ultra vires, vicious and void. 

The construction given to the contract in question by 
plaintiff, and upon which it asks to maintain the action, is, 
that the railroad company covenanted that no other ferry 
or persons than plaintiff should ever be employed, and no 
other means used. by which persons or property should be 
transported to or from the city of St. Louis than plaintiffs 
ferry—claiming that the railroad company has thus bartered 
away its powers and its corresponding duties to use all 
proper efforts from time to time to accommodate the in- 
creasing demand of trade and travel upon its road, and has 
bargained that the public, in using its road, should not 
have the cheapest, most convenient and most desirable 
mode of transit across the river, to and from St. Louis. 
Upon this construction alone does the plaintiff claim any 
breach of the contract. There is no complaint that any 
persons or property have been crossed over the river, going 
to or coming from defendant’s road, at the point of plaint- 
iff’s ferry, by any other means than plaintiff’s ferry. The 
claim is, that the demands of trade and shippers requir- 
ing the transfer of cars in bulk to and from St. Louis, 
defendant permitted such transfers, when required by its 
patrons, to be made at the Madison County Ferry. The 
construction given tothe contract by the plaintiff is, that in 
thus serving the public, in permitting the transfer of prop- 
erty in cars in bulk when required by shippers, by a ferry 
beyond the limits of the plaintift’s franchise, there is a 
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breach of the contract, claiming that defendant contracted 
that it never would permit any transfer of persons or prop- 
erty across the river, to or from St. Louis, at any other 
point than the plaintiff’s ferry, or in any other mode than 
that which the plaintiff might use. Thus construed, this 
contract is more flagrantly vicious than any of those passed 
on in the cases cited above. 


John M. Woodson, also for respondent, argued, Ist, 
That the exceptions to the referee’s report were good and 
sufficient, and should not have been disregarded as being 
too vague or indefinite; and, 2nd, That the report is not 
sustained by the evidence. Upon the first point he cited 
Edwards on Referees, 149, 17, 14; Scranton v. Baxter, 4 
Sandf. (S. C.) 5; Levert v. Redwood, 9 Port. 80; Neal v. 
Billing, 1 Dickens 93; Butler v. Truslow, 55 Barb. 294; 
Finch v. Parker, 49 N. Y.1; Watson v. Campbell, 28 Barb. 
421; Roberts v. Carter, 28 Barb. 462; Green v. Brown, 3 
Barb. 119; Frost v Smith, 7 Bosw. 108; Hatch v. Fogerty, 
7 Robt. 488; Mayor v. Erben, 10 Bosw. 189; s. ¢., 24 How. 
Pr. 358; Magie v. Baker, 14 N. Y. 488; 1 Tidd’s Prac., 
570, 571; Ib. Appendix, CXXII, § 47; Hawkins v. Brad- 
ford, 1 Caines 160; Edwards on Referees, 129, 142; Wag. 
Stat., 1041, §§ 17,18; Perry v. McGuire, 31 Mo. 287; Brooks 
v. Christopher, 5 Duer 216; Dainese v. Allen, 14 Abb. Pr. (N. 
S.) 363; Cowen v. West Troy, 43 Barb. 48; Hunt v. Bloomer, 
13 N. Y. 341; Lefler v. Field, 50 Barb. 407; Newell v. Doty, 
33 N. Y. 83; Wheeler v. Billings, 38 N. Y. 263; Branger 
v. Chevalier, 9 Cal. 353; Johnson v. Whitlock, 138 N. Y. 345; 
Lawrence v. Fowler, 20 How. Pr. 407; Ketchum v. Clark, 22 
Barb. 320; Rogers v. Beard, 20 How. Pr. 98; Austin v. 
Ahearne, 61 N. Y.11; 2 Dan. Ch. Prac., (Perk. Ed. 1865) 
1314; Adams v. Claxton, 6 Ves. 226; Bick v. Motly, 2 M. & 
K. 312; Brodie v. Barry, 1 Jack. & Walk. 450; Oftey v. 
Pensam, 1 Hare 322; Massey v. Moss, 1 Hare 319; East v. 
East, 5 Hare 343; Ballard v. White, 2 Hare 158; Ashton v. 
Lord Langdale, 20 L. J. Eq. 234; Daubeny v. Coghlan, 12 
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Sim. 507; McMahon v. Burchell, 1 Coop. 470; In re Row- 
land, 1 Chan. App. 421; Davidson v. Thirkell, 3 Grant Ch. 
331; Shore v. Coons, 24 Mo. 556; Ely v. Ownby, 59 Mo. 487; 
O’ Neill v. Capelle, 62 Mo. 203. 


C. Beckwith, also for respondent. 


1. The contract did not preclude the respondent from 
transporting railway cars, loaded with freight or occupied 
by passengers, to or from the shore to the river, or from 
employing others to do so, nor from ferrying, or employing 
others to ferry in any mode between places where the ap- 
pellant had no ferry, and had no right to have one, nor did 
the agreement preclude the respondent from employing 
any ferry service not in existence when the agreement was 
made, and which the appellant did not agree to perform, 
and has never been able to perform. Mildmay v. Standish, 
Croke Eliz. 35; Hewitt v. Painter, Bulstrode 175; Propri- 
etors, etc., v. Hoboken Co.,1 Wall. 116; s.c., 13 N. J. Eq. 
(2 Beasley) 81. 

2. The circuit court erred in holding that the con- 
tract precluded the respondent from transporting persons 
and property, from employing others so to do, between 
places to and from which the appellant had no legal right 
to transport the same, and that such construction of the 
contract would not render it void as against public policy. 
Fuller v. Dana, 18 Pick. 472; Pacifie R. R. Co. v. Seely, 45 
Mo. 212; P. § R. I. R. R. Co. v. Mining Co., 68 Ill. 489; 
Marsh v. Fairbury R. R. Co., 64 Ill. 414; State v. Hartford 
g N. H. R. R. Co., 29 Conn. 588; Raphael v. Railway Co., 
LD. R., 2 Eq. Cas. 37; Bank v. Adams Ex. Co., 93 U. 8. 174. 

3. The circuit court erred in holding that the con- 
tract sued upon, obliged the respondent not to transport 
across the river, to or from Venice, cars laden with freight, 
and that such construction of the contract would not ren- 
der it void as an unreasonable restraint of trade. Oregon 
S. N. Co. v. Winsor, 20 Wall. 64. 


26—73 
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4. Appellant cannot maintain an action at law against 
respondent for the non-observance of those provisions of 
the contract requiring the employment of appellant, and 
the non-employment of others. A covenant to do or re- 
frain from doing an act, not affecting the mode of enjoy- 
meut, nor the value of the land demised, is a personal one 
and does not bind the assiguee. Mayor of Congleton v. Pat- 
terson, 10 East 130; Flight v. Glossopp, 2 Bing. (N. C.) 125: 
Masury v. Southworth, 9 Ohio St. 348; Wiggins F. Co. v. O. 
& M. R. R. Co., 94 lll. 83; 2 Platt on Leases, 400. 


Norton, J.—Upon the trial of this cause in the circuit 
court pluintiff obtained judgment for the sum of $107,- 
255.40, from which defendant appealed to the St. Louis 
court of appeals, where the said judgment was reversed, 
from which plaintiff has appealed to this court. 

The action of plaintiff is for the recovery of damages 
for alleged breaches of a contract entered into between 
plaintiff and the Alton & St. Louis Railroad Company on 
the 28th day of April, 1864, which contract, on the day it 
was executed, was assigned to the Chicago & Alton Rail- 
road Company, the defendant in this suit. The questions 
decisive of the case and presented by the record for our 
determination are: 1. Is the defendant, as assignee of the 
contract sued upon, liable to an action by plaintiff for any 
breach of it? 2. is the contract ultra vires, condemneu by 
public policy, or in restraint of trade? 38. Does the con- 
tract obligate plaintiff to transfer passengers and freight 
brought to its boats loaded in cars, as well as passengers 
and freight loaded in omnibuses, wagons, drays, etc.? 4. 
' Was error committed in not receiving as evidence certain 
way-bills and manifests offered by defendant? 5. Did the 
court err in overruling defendant’s exceptions to the report 
of the referee or in refusing to set it aside? 6. Was the 
right rule applied in the measurement of damages? 

It is claimed by counsel that, as plaintiff and the Al- 
ton & St. Louis Railroad Company were the only parties 
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1, uapmry oF as- executing the contract sued u upon, no liability 

TRACT. attached to defendant, the Chicago & Alton 
Railroad Company, as the assignee of the contract, upon 
the covenants therein contained, because such covenants 
do not run with the land, but are simply collateral thereto. 
If nothing else appeared but the fact that the Alton & St. 
Louis Railroad Company, which acquired rights in the 
lands mentioned in the contract, had assigned the contract 
to defendant, the rule invoked by counsel might be held to 
apply; but in the light of other facts disclosed by the rec- 
ord it is inoperative in this case. 

From an averment made in the petition, and not denied 
by the answer, the fact appears that the contract in ques- 
tion was entered into by the Alton & St. Louis Railroad 
Company at the special request of the Chicago & Alton 
Railroad with an agreement then perfected between the 
said two companies, that it should be assigned to defend- 
ant. The fact also appears on the face of the contract that 
it provides in express terms that the “Alton & St. Louis 
Railroad Company shall have the right to transfer and as- 
sign this agreement to the Chicago & Aiton Railroad Com- 
pany, in which event all the covenants, stipulations and 
agreements herein above contained, shall be as binding on 
the Chicago & Alton Railroad Company as the same are now 
on the Alton & St. Louis Railroad Company.” It further 
appears that in pursuance of the above stipulation the con- 
tract was assigned to defendant on the same day it was 
executed, which assignment is attached to the contract, 
and expressly provides that defendant was to take it “sud- 
ject, nevertheless, to the rents and covenants in said agree- 
ment contained.” The acceptance by said defendant of said 
contract under this assignment, which is made in conform- 
ity with the terms and on the very condition on which 
plaintiff assented it might be made, fixes the liability of 
defendant. This has been expressly decided in the case 
of Heim v. Vogel, 69 Mo. 529, where it was held that if B, 
as grantee, accepts a deed from A containing a recital that 
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the property was convey ed subject to a deed of trust made 
to secure a debt to C, and that B assumed or agreed to pay 
the same, the effect of such recital was to make the debt 
due to C the debt of B, and render B personally liable 
therefor; that by the acceptance of the deed a duty is im- 
posed upon B, and the law implies a promise that he will 
perform it, on which, in case of failure, assumpsit will lie. 
To the cases cited in the opinion in the above case, sus- 
taining the principle announced, the following may be 
added: Aikin v. The Albany R. R., 26 Barb. 289; Patchin 
v. Swift, 21 Vt. 298; Altix v. Pelan, 5 Clark (Iowa) 336; 
Burton v. Wells, 30 Miss. 689. The liability of the defend- 
ant, the Chicago & Alton Railroad Company, being thus 
established, for any failure to comply with the stipulations 
of the contract, we will speak of it, in what is hereafter 
said, as a party to it. 

Is the contract ultra vires, condemned by public policy 
or in restraint of trade? The solution of this question in- 
2 natLnoap cou. VOlVes a consideration of the powers and re- 
va tect pitheon, lations of the two corporations making the 
acsmeg Snes. contract, as well as a construction of the 
contract to ascertain the obligations it imposed on the re- 
spective parties. The fact that the Chicago & Alton Rail- 
road Company, by virtue of its charter and various acts of 
the legislature of the state of Illinois, (which it is unnec- 
essary here to recite,) was invested with rights and charged 
with the duties of a common carrier in the carriage of per- 
sons and property to, from and between its terminal points, 
viz: Chicago and a point on Bloody Island, on the Lilinois 
shore of the Mississippi river, opposite the city of St. Louis, 
is not controverted. Without reviewing the various acts 
of the legislatures of the states of Illinois and Missouri 
relating to the incorporation of the Wiggins Ferry Com- 
pany, it will be sufficient to say that they gave it the priv- 
ilege of operating a ferry over the Mississippi river between 
the city of St. Louis and the Illinois shore of said river 
opposite said city, the said company being restricted to 
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keeping a ferry or ferries at any point or points on the 
lands owned by the company on the Illinois shore, with 
the right to remove the same from place to place on said 
lands as necessity or convenience might require. 

Before the railroad company could exercise the rights 
conferred or discharge the duties imposed upon it by its 
charter, it was indispensably necessary for it to acquire, 
either by condemnation or contract, a right of way for its 
tracks and grounds for a depot and other purposes incident 
to its business; and to accomplish these ends it had the 
power to contract with the owner of the land which it de- 
sired to appropriate to such uses. The Wiggins Ferry 
Company owned the desired lands, and under its charter 
had the power to dispose of them by contract, and also to 
contract for the ferrying of persons and property going to 
or coming from St. Louis over the Mississippi river. The 
contract in suit, which grew out of these relations existing 
between the parties to it, declares that the object sought 
to be accomplished by it and prompting its execution, were 
two, viz: First, To secure permanently to the Wiggins 
Ferry Company “ the ferrying business between the Illinois 
and the Missouri shore opposite the city of St. Louis of all 
the freights and passengers carried or to be carried by the 
Alton & St. Louis Railroad Company, and the further sum 
of $2,500 per annum to be paid by the said railroad com- 
pany.” Second, To secure to the Alton & St. Louis Rail- 
road Company “ proper facilities for depot grounds for the 
operation and doing of the business of their road at a 
western terminus on the Mississippi river opposite to the 
city of St. Louis.” That both plaintiff and defendant had 
the right to secure to themselves respectively, by contract, 
these objects, we think is clear; and we cannot, therefore, 
declare from anything appearing on the face of the con- 
tract that it is ultra vires, but must hold it to be valid, unless 
it is shown, either by the contract itself or by extrinsic 
evidence, that they so contracted in securing these objects 
as to impose obligations on themselves which are either 
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against public policy, or in restraint of trade, or which 
involve an abandonment of some duty which is due the 
public from the party obligated, in which event it would 
be our duty to declare it void. 

None of these objections apply to the provisions of 
the contract transferring to defendant rights in lands 
of the Wiggins Ferry Company, whereby defendant ac- 
quired interests therein which enabled it fully and com- 
pletely to accomplish the object it had in view in entering 
into the contract to rent depot grounds on Bloody Island 
and a right of way from the east end of said depot grounds 
northwardly toward the town of Brooklyn; nor do they 
apply to the obligation of plaintiff, whereby it bound the 
Wiggins Ferry Company “to furnish and maintain good 
and convenient wharf boats and steam ferry boats to do, with 
promptness and dispatch, all the ferrying required for the 
transit of passengers and freight coming from or going to 
said railroad (or tne assignee hereinafter mentioned) over 
the river.” 

When the fact is considered that defendant, with one 
terminus of its road at Chicago, and the other at a point 
8. EXTENT OF THE on the Illinois shore of the Mississippi river 


CONTRACT OF 1864 


aie PeREY cou. Opposite the city of St. Louis, was necessa- 


tuicaGo & aLton Tily dependent, for the successful operation 


RAILROAD COMPA- OF its road and business, on the facilities which 
it might afford for the passage over said river of persons 
and property destined either for St. Louis or points beyond 
—or coming to it from St. Louis destined either to Chicago 
or to points intermediate and beyond, it was in the interest 
not only of defendant, but of the public, that it should 
secure to itself these facilities. That these facilities were 
secured to defendant by the contract in question cannot be 
controverted, and that it had the power to make the con- 
tract by which it secured them is shown by Hutchinson on 
Carriers, section 145, and following sections, and by the 
case of Wheeler v. San Francisco R. R. Co., 31 Cal. 46, 
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where the authorities sustaining the power are extensively 
cited. 

But it is insisted that defendant, in securing them, ob- 
ligated itself to do what is forbidden by public policy, and 
4.acontractuEtD What is in restraint of trade, by agreeing 


NOT VOID As , i ‘ 
Acatnet rustic that it ** will always employ the said ferry to 


POLICY, OR IN R 
STRAINTOF TRADE transport across said river all persons and 
property which may be taken across the said river either 
way to or from the Illinois shore, either for the purpose of 
being transported on said railroad or having been brought to 
the said river Mississippi, upon said railroad, so that said 
ferry company * * shall have the profits of the 
transportation of all such passengers, persons and property 
taken across said river either way by the said railroad com- 
pany, and that no other than the Wiggins Ferry shall 
ever, at any time, be employed by the said party of the 
second part, or the assignee herein mentioned, to cross any 
passengers or freights coming or going on said road.” 
Keeping in view the fact expressed in the contract that 
one object in making it was to secure to plaintiff “ the 
ferrying business between the Illinois shore and the Mis- 
souri shore opposite St. Louis of all passengers and freight 
carried, or to be carried,” by defendant, and that the above 
stipulations were inserted to carry out this object, and con- 
struing the contract in ita entirety, giving to the words 
employed therein their usual signification, without twisting 
them from their natural meaning in the relation they bear 
to the object referred to, we are of opinion that defendant 
bound itself to give to plaintiff for ferrying over the Mis- 
sissippi river all passengers and freight brought by it to 
the Lllinois shore opposite the city of St. Louis to be crossed 
over to said city, and all passengers and freight taken 
from St. Louis for carriage by defendant on its road north- 
ward. 

If the design of the contracting parties had been to 
limit the obligation of defendant to give to plaintiff for 
ferrying, and limit the right of plaintiff to have for ferrying 
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only such freight as might go or come over Bloody Island, 
it should have been so expressed, and it could have been 
unmistakably expressed by the simple addition of the words 
* Bloody Islund”’ to the words “ river and Illinois shore,” 
where they occur in the above recited clauses of the con- 
tract. This was not done. No words restricting the obli- 
gation of defendant to furnish freights for ferrying, or 
restricting plaintiff’s obligation to ferry only such freights 
as might go or come to the Illinois shore over Bloody Is- 
land, are to be found in the contract, and we are not au- 
thorized by any rule to interpolate or insert in the contract 
words which the contracting parties themselves not only 
did not put there, but which, as we think, were intentionally 
omitted. The Wiggins Ferry Company, by virtue of its 
charter, and independent of the contract, had the exclusive 
right to ferry freights across the Mississippi river to and 
from Bloody Island, and the construction contended for by 
counsel, that the contract secured to plaintiff the right to 
demand of defendant only such freight as it might bring 
to a point on Bloody Island, would involve the unreason- 
able conclusion that plaintiff was willing to transfer, and 
in fact did transfer to defendant property rights estimated 
by one witness to be of the value of $130,000, to secure to 
itself a right which it already had and of which defendant 
could not deprive it. 

If the contract is to be viewed in the light of the cir- 
cumstances surrounding the parties at the time of its exe- 
cution, the construction we have given it is fortified and 
sustained. It is shown by the evidence that at the time it 
was entered into there were three ferry companies doing 
business under their respective charters from the Illinois 
shore opposite St. Louis, viz: The St. Clair County Ferry, 
south, and the Madison County Ferry, north of the Wig- 
gins Ferry Company. According to the evidence of Mr. 
Bisdom, the Wiggins Ferry Company had a frontage on 
the Illinois shore of said river opposite St. Louis, of about 
two and a half miles; this frontage included not only 
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Bloody Island, but also extended south of it and north of 
it up to or near the line dividing the counties of St. Clair 
and Madison, and within 3,200 feet, or about five-eighths of 
a mile, of the Madison County Ferry at the town of Venice. 
The Wiggins Ferry Company had, by its charter, the ex- 
clusive privilege of maintaining and operating a ferry to and 
from any point or points on this frontage, and the other 
two the same right confined to the frontage on said shore 
respectively owned by them. On the other hand defend- 
ant had the right to give to either of these companies the 
ferrying across said river brought by it to the Illinois shore. 
If it brought its freight to said shore at any point embraced 
within the said frontage of plaintiff, if passed over the 
river from such point, it could only be done by plaintiff, 
and if brought to said shore at any point embraced within 
the limits of either the St. Clair County Ferry or Madison 
County Ferry, if passed over the river from such point, it 
could only be done by the company in whose limits such 
point was embraced. In this condition of things there 
was no possible motive or inducement for the Wiggins 
Ferry Company to enter into a contract by which it would 
get nothing more than it already had aright to. The right 
of said company to ferry freight from so much of the IIli- 
nois shore as was included in its frontage having already 
been secured to it by its charter, its evident purpose was 
to obligate defendant to bring to such frontage all freight 
carried by it requiring ferry transportation across the said 
river opposite St. Louis, and that such was the extent of 
the obligation assumed by defendant, we have already 
seen. 

If, as argued by counsel for plaintiff and conceded by 
counsel for defendant, the Chicago & Alton Railroad Com- 
5. avorpaxce or P&ny was authorized by its charter to carry 
cont kacts A passengers and freight to St. Louis, and em- 
nee powered to employ and use boats for that 
purpose, it was its duty to do so, and the public had a right 
to demand of defendant the performance of this duty in 
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such manner as not to hamper trade, but so as to secure 
the transit over the river with facility and dispatch of all 
persons and property which either trade or the public in- 
terest might demand. This much, and no more, the public 
had a right to demand, and if it was met by the contract 
in question it cannot be held to be in contravention of pub- 
lic interest, because the public would get under it all that 
it had a right to. It was no concern of the public what 
particular ferry should be employed by defendant as an 
instrumentality for the prompt passage over the river of 
all freight and passengers requiring such transit, provided 
the one employed was in all respects sufficient to accom- 
plish such purpose without imposing any additional bur- 
dens on the shipper. The obligation of plaintiff required 
it to “furnish and maintain wharf and steam ferry boats 
sufficient to do with promptness and dispatch all the ferry- 
ing of passengers and freight requiring it.” What more 
than this could be demanded? What right of the public 
was disregarded by defendant agreeing always to employ 
a company which it had thus obligated ? 

If on the other hand the southern terminus of defend- 
ant’s road was on Bloody Island, it owed no duty to the 
public to carry freight or passengers beyond such terminus, 
and in making the contract in question it neither aban- 
doned nor violated any duty to the public, because it owed 
it none. While defendant could not be compelled to carry 
beyond the terminus of its line, it nevertheless might con- 
tract, if it chose to do it, for the carriage of freight beyond 
such terminus, and for this purpose make a valid contract 
with a connecting carrier, and if it elected to make such 
contract it would be bound by it. Hutchinson on Carri- 
ers, §§ 147,151, and authorities there cited; Ib., § 317; 
Paradine v. Jane, Aleyn Rep., 26, 27. 

The only element of restraint of trade to be found in 
the obligation of defendant, is that it will never employ 
any other ferry but the Wiggins Ferry to transport freight 
from the Lllinois shore, opposite the city of St. Louis, or 
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sent to it from said city. This restriction is not general as 
to space, but only partial and special, and it is only when 
a contract is granted for general restraint of trade that it 
will be held illegal and void; but it is otherwise if the 
restraint be partial and reasonable. Bowser v. Bliss, 7 
Blackf. 344; Peltz et al. v. Hichele, 62 Mo. 171; Leake on 
Con., pp. 735, 736. The space in which the restriction 
is to operate is limited to the Illinois shore opposite the 
city of St. Louis, and is only a partial restraint in that 
space, the restriction being not that defendant will not 
employ any ferry at all, but that it will only employ that 
of plaintiff We can not say from anything appearing 
in the contract that such limitation is unreasonable, and 
it is not, therefore, obnoxious to the rule. 
While holding the contract, as we have construed it, 
to be valid, yet if it is shown by extrinsic evidence to be in 
conflict with public policy, to that extent it 
6. TRANSPORTATION ° : - @ 
contracts: { m- must yield and give way, and it is for the 
soothed of wane defendant affirming it to be so, to show it. 
bound to adopt The salutary rule that a contract against 
public policy or interest will not be enforced, 
was adopted to conserve the best interests of society and 
the state, and a party who invokes it as a shield behind 
which to hide and protect himself against the damages 
attachable to the breach of a contract, especially when 
such party is in the full and free enjoyment of all the fruits 
of the contract, must make it clearly manifest to the mind 
of the court that the obligations imposed by it are con- 
demned by the rule. In the case of Bryant v. Fairfield, 
51 Me. 146, it was held that it is not for a party who retains 
the consideration of the contract, to invoke the rule that the 
contract is against the policy of the law. While not willing 
to go to the extent of that case and say that a party in the 
enjoyment of all he was to get in consideration of a prom- 
ise made by him to another, should not be allowed, when 
sued for a breach of such promise, to plead that it was 
against public policy, we may safely say, without infring- 
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ing upon any rule of common honesty, justice or right, 
that to make such plea effectual, he should restore, or be 
required to restore, all that he received as a consideration 
for the promise which he thus seeks to avoid. The fact 
that defendant entered into the possession of the lands it 
was to get under the contract immediately after its execu- 
tion, laid its track, built its depot, and has ever since had 
the full and uninterrupted enjoyment of the same is con- 
ceded ; the fact that from 1864 up to May or June, 1869, 
no discovery had been made that the contract in question 
was against public policy, and that during that time 
defendant gave to plaintitf for ferrying all passengers and 
freight going to or coming from St. Louis, on or for its 
road, is also conceded. 

The fact that since that time all freight carried by de- 
fendant loaded in its cars and transferred without breaking 
bulk, was transferred, not by the Wiggins, but by the 
Madison County Ferry, is also conceded, and it is this car 
transfer so made of which plaintiff complains, and which 
it sets up as a breach of defendant’s contract. But the fact 
that such transfer constituted a breach of the eontract is 
denied by defendant, who claims, first, that the contract 
did not embrace car transfer, that such method of trans- 
fer was not used by plaintiff at the time it was entered into, 
and was not, therefore, contemplated by the parties; sec- 
ond, that if embraced, the public interest demanded car 
transfer at the Madison County Ferry, which could not be 
met by the Wiggins Ferry, and that, in this conflict between 
the obligation of defendant and public interest, the obliga- 
tion yields and ceases to be enforceable. 

While it is true that plaintiff and defendant may be 
presumed to have contracted with reference to the condi- 
.—. tion of things existing at the time the con- 
tract was made, it is equally true that they must be pre- 
sumed to have contracted with reference to the fact that 
if, in the future, other methods than those then in use, for 
the transfer of passengers and freight from the rail ter- 
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minus of defendant’s road to plaintiff’s boats, and improved 
methods in the construction of boats for the reception of 
such freight should be invented, and proved by trial to be 
more efticacious as to cheapness, safety and dispatch than 
those then in use, it wonld be the duty of plaintiff to adopt 
them upon the requirement of defendant. Hutchinson on 
Carriers, § 529; Meier v. Penn. R. R. Co., 64 Pa. St. 225; 
s.¢., 3 Am. Rep. 581. We think it cannot reasonably be 
claimed that if an improved method had been invented in 
applying steam power in propelling ferry boats, whereby 
the transportation of freight and persons would have been 
cheapened and facilitated, defendant, under the contract, 
could not have demanded its adoption, and that it would 
not have been the duty of plaintiff to have complied with 
it. The obligation assumed by plaintiff to ferry all freight 
requiring to be ferried is unrestricted and broad enough to 
cover freight brought on to its boats loaded in cars pro- 
pelled by steam, as well as freight brought to them loaded 
in wagons drawn by horses and mules. If the ferrying of 
freight loaded in cars without breaking bulk had been de- 
manded by defendant because it was cheaper, safer and 
more expeditious than transfer by parcels, it would have 
been the duty of piaintiff to have provided boats to meet 
the demand. It the defendant, in the interest of the pub- 
lic, and its own, desired to avail itself of such improved 
method, it should have signified its desire to plaintiff and 
afforded it an opportunity to furnish the proper facilities 
by conforming its boats to such method. 

If defendant owed a charter duty only to the public 
to provide means of transit across the Mississippi, and the 
8. ‘fraud. evidence in the case showed that the public 
interest could not have been as well served by car transfer 
at the Wiggins as at the Madison County Ferry, an excuse 
might be found for defendant's failure to make such de- 
mand, and a reason offered why its obligation to defendant 
should not be enforced. We think the evidence fails to 
show this. It shows that defendant, on the 9th day of 











414 SUt REME COURT OF MISSOURI, 


The Wiggins Ferry Company v. The Chicago & Alton Railroad Company. 





March, 1856, entered into a written agreement with the 
Madison County Ferry, which had its landing at the town 
of Venice about five-eighths of a mile from the most 
northern point where the Wiggins Ferry had a right to. 
land, and about two miles from the Wiggins Ferry landing 
on Bloody Island, in which agreement defendant secured 
to itself depot grounds, right of way for switching tracks 
and right to build a grain elevator on the land acquired ; 
it also secured an obligation from the Madison County 
Ferry at all times to keep and maintain ferry boats suffi- 
cient to accommodate all the business and traflic of defend- 
ant’s road which of necessity should be done by ferry boats 
at that point, and to do such ferrying at prices not to 
exceed those charged for similar service by other ferry 
companies engaged in like business at or near the premises 
therein conveyed. Defendant bound itself to use the prop- 
erty conveyed for the uses therein expressed, also to estab- 
lish a local station at the town of Venice, a small village, 
whose metropolitan proportions are not shown, situated 
about two miles north of the rail terminus of defendant’s 
road at East St. Louis, and from time to time to erect at 
said station such buildings for freight and passenger truaftic 
as might be necessary for the accommodation of business 
at that point. Said agreement also contains the following 
stipulations : 

“ And the said party of the second part (the railroad 
company) hereby further covenants and agrees to and with 
said first party that it, the said second party, will not at 
any time hereafter establish, or attempt to establish, for its 
own use, or aid or assist in the establishment or mainte- 
nance of any other ferry company intending to compete 
with the party of the first part for the ferrying business to 
be done from the lands of the first party in Madison county, 
and at said station of Venice, and that it, the said second 
party, will not seek to divert traffic which may be oftered 
for said station and ferry to other points on the line of the- 
railroad now operated by it, the said second party, and 
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that it, the said second party, will, at all times during the 
continuance of this agreement, offer the same facilities and 
accommodation to parties desiring to do business either 
to or from said station as are by it, the said second party, 
afforded to parties who ship freights to or from other 
points on the line of the railroad now operated by said 
second party. And the parties hereto mutually cove- 
nant and agree that in case it shall at any time here- 
after be deemed advisable to adopt a method of trans- 
porting freights and passengers across the Mississippi 
river at said station differing from the method now exist- 
ing and in use, and that, by reason of such change in said 
mode of transferring freights and passengers, it shall 
become necessary to construct a new landing specially 
adapted to such new mode of transfer at said station, then 
and in that case the said party of the second part shall and 
will, at its own proper cost and expense, erect and con- 
struct such new landing at some point on the river front 
of the premises hereinbefore granted and conveyed to said 
second party by the first party, and below the present 
landing of the party of the first part, and that said second 
party shall and will in such case build and maintain all 
tracks and other appurtenances which shall be necessary 
and proper to render the said new landing so to be con- 
structed as aforesaid available for the purpose of the new 
mode of transfer aforesaid. And the said first party agrees 
in such case that it will so alter and construct the ferry 
boats at that time in use by said first party that the same 
shall be by such alteration and construction adapted to the 
new mode of transfer so adopted as aforesaid, and capable 
of amply accommodating all the business which may be 
offered at suid station of Venice by reason of such change 
in the manner of transacting the same as aforesaid.” 

The evidence also shows that in May or June, 1869, 
car transfer was introduced at the Madison County Ferry 
at Venice, and that defendant prepared, at its own cost, 
the said landing stipulated for, and also switch tracks 
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for transfer of cars to the boats of said ferry, and that ever 
since that time whenever freight in cars was passed over 
the river, it was done by said ferry ; that said curs so trans- 
ferred were first carried through the town of Venice to 
the terminus of defendant’s roud in East St. Louis, and 
the freight destined for St. Louis or beyond, if not billed 
to St. Louis via Venice, was detained to await orders as 
to how it should be shipped across the river, whether by 
car transfer at Venice or parcel transfer in loaded wagons 
at the Wiggins Ferry. If such freight was ordered to 
be sent by the Venice Ferry, the order was obeyed, and 
such cars, as well as cars containing freight billed to St. 
Louis via Venice, were sent back to Venice, a distance of 
about two miles, and switched onto a track connecting 
with the Venice car transter boat at a cost of $1.50 per car, 
and when loaded on such bout, it it landed on the St. Leuis 
side at Carr street, the distance which it traveled was about 
two miles, or if it landed at Chouteau avenue or the depots 
of the Iron Mountain and Pacitic Railroad Companies, the 
distance was about tour miles. The evidence shows that 
the Wiggins Ferry Company introduced car transfer in 
the summer of 1570, and that thirteen out of fourteen 
railroads used its cur transfer boats, and the distance tra- 
versed to make its landing at said Carr street was about 
700 yards, and the distance to make its landing at said 
Chouteau avenue was about two miles. While the evi- 
dence showed that defendant, in consequence of the steep- 
ness of the grade, could not extend its track in a direct 
line to plaintift’s transfer boats, it also showed that un ex- 
tension and connection could have been made by a curved 
line. Mr. Bisdom testified that there was no difficulty in 
making approaches for the Chicago & Alton by a curved 
line. Mr. Smith, a railroad engineer of ten or twelve 
years’ experience, testified that he was familiar with car 
transfer approaches at East St. Louis, and that one could 
be well made from the Chicago & Alton track on a sixteen 
degree curve and 800 foot radius. Mr. Clubb testified that 
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the track of the ‘Chicago & Alton, from its depot at East 
St. Louis to Brooklyn, runs parallel with the river, in some 
places within 250 feet of it; that between it and the river 
there is open ground, and that there was no reason why 
the Chicago & Alton could not, with a track of 1,200 feet, 
connect with the Wiggins transfer at the south line of the 
town of Brooklyn. 

The evidence also shows that on the 18th day of April, 
1870, the following circular was issued : 


* Cuicaco & ALton Rarmroap Co., April 18th, 1870. 

“ Instructions to Agents: Compiaint has been made to 
this company by the Wiggins Ferry Company of St. Louis, 
that its agents have, contrary to former instructions issued 
them on this subject, in some cases forwarded freight sent 
to and from St. Louis, by way of Venice, in Madison 
county, without instructions from the shipper or consignee 
so to do. You are, therefore, specially instructed, in all 
cases without exception, where goods are delivered to this 
company for transportation to and from St. Louis, and no 
direction is given you by the person or persons controlling 
the same as to the route by which the same shall be sent, 
to way-bill such goods to or from the city of St. Louis, via 
East St. Louis. In cases where the person or persons con- 
trolling the goods delivered to this company for transporta- 
tion to and from St. Louis, give orders that such goods shall 
be sent via any other point than East St. Louis, you are 
instructed to send the same according to the orders given, 
and in every case to note the directions of the shipper on 
the way-bill accompanying the goods and on the bill of 
lading delivered to the shipper. Agents are positively for- 
bidden to use any attempt to influence shippers or other 
persons controlling the direction of freight either to or 
from St. Louis, in favor of any particular route, but in 
every case to leave such parties entirely free to ship by 
whatever route they may choose, without any interference 
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on their part or attempt to control the direction of such 
freights. 
“T. B. Biackstoneg, President. 
“J. C. McMuttiin, General Superintendent.” 


In the light of these facts, we are satistied that public 
interest could not only have been as well but better served 
by car transfer at the Wiggins than at the Venice ferry, 
and that the contract of 1866 between the defendant and 
the Madison County Ferry was in fraud of the rights of 
plaintiff under the contract of 1864, and made in the in- 
terest of defendant and not in the interest of either the 
public or the shipper. We cannot resist the impression 
which the above facts have made upon our minds; that 
they evince a purpose on the part of defendant how not to 
perform its contract with the Wiggins Ferry Company, so 
as to evade the obligations it imposed, and at the same 
time to retain all the benefits it received under it. While 
we recognize the right of the shipper to direct the route 
by which his goods shall be carried, and the corresponding 
duty of the carrier to obey the direction, we do not think 
the principle can be invoked by defendant in this case to 
relieve it from responsibility incurred under the contract 
of 1864, for the reason that the evidence tends strongly, if 
not conclusively, to show that the defendant, by its action 
in the premises, kad reduced the shipper to the necessity 
of electing to take either wagon or piece transfer at the 
Wiggins ferry, or car transfer at the Venice ferry, and thus 
forced the shipper to accept ear transfer at Venice, thereby 
subjecting his goods to transportation on the water a dis- 
tance twice as great as that to which they would have been 
subjected if transferred by the Wiggins ferry. 

In this view of the case the question as to whether the 
way-bill copy-books and manifest copy-books offered in 
evidence ought or not to have been received, is immaterial. 
The purpose for which they were offered was to show that 
the defendant was directed by the shipper to use the Venice 
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ferry in making car transfer, and acted in obedience to 
such orders. If the evidence offered would have estab- 
lished the above facts, still, in view of the further fact al- 
ready established, that defendant, by declining to have car 
transfer at the Wiggins ferry, when the evidence shows it 
could have been had with more facility than at Venice, and 
defendant, under its contract with plaintiff, was bound to 
provide for it, had reduced the shipper to the necessity of 
taking car transfer at Venice, where it had been provided 
at the instance and suggestion of defendant in disregard 
of its obligations to plaintifi, defendant cannot be heard to 
say that it violated its contract by direction of the shipper. 
The choice of the shipper having been thus compelled by 
defendant, it is as much bound by the act as if it had di- 
rectly controlled the transfer. Defendant cannot be heard 
to say that it did not, but that the shipper did control the 
car transfer at Venice, when it is clear from the evidence 
that such control by the shipper was brought about and 
forced upon him by the wrongful act of defendant in not 
regurding the obligations of the contract with plaintiff. . 
While the exceptions made to the report of the ref- 
eree might well have been overruled on the ground that 
9. nerents’s nx. they Were not so specific as to inform the 
meee court in what particular the report was un- 
sustained by the evidence, nor wherein it was against the 
law and instructions of the court, nor what incompetent 
evidence was rejected by the referee, still if we consider, 
as contended for by counsel, that the exceptions were sufli- 
ciently specitic to require the court to look into the evidence 
on which the report was based, we are of the opinion that 
the trial court did not err in overruling the exceptions, in- 
asmuch as there was evidence tending to establish every fact 
found by the referee. It has been held by this court 1n the 
eases of Western Boatman’s Benev. Asso. v. Kribben, 48 Mo. 
87, and Franz v. Dietrick, 49 Mo. 95, that the report of a 
referee is equivalent to a special verdict and will not be 
disturbed on appeal as being against the weight of evi- 
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dence; that we will not go intoa consideration of the suf- 
ficiency of the evidence to support the finding of the referee- 

“ The finding of the referee stands as the verdict of a jury» 
and where there is any evidence to sustain it we will suppose 
that the whole evidence was properly weighed and the 
requisite effect given it.” 

The referee in his report gave to plaintiff as damages 
the profits for ferrying all cars transferred by the Venice 
0. contract: ferry containing freight received and billed 
measure of dam- 7 
ages. for carriage over defendant’s road at places 
or for destinations beyond the terminus of its road. The 
referee, in thus acting, adopted the rule laid down by the 
trial court in giving its judgment, where it is said that 
“the conclusion reached, therefore, is, that the proper con- 
struction of the agreement required the defendant in all 
cases where it engaged in contracts for the transportation 
of persons or property beyond the terminus of its road, 
and the execution of such contracts required the employ- 
ment of aferry between St. Louis and the Illinois shore, to 
employ the ferry of plaintiff, and in whatever instances the 
defendant has failed to do this it is liable for all profits lost 
to it by reason of such failure, and this applies as well to 
freights in bulk or cars as in parcels or packages.” In 
view of the fact that defendant obligated plaintiff always 
to keep sufficient ferry boats and appliances to do all the 
ferrying of persons and property required to he done, and 
the fact that plaintiff had fully complied with its obliga- 
tion and had incurred all the expense of time, money and 
labor to carry the required freight, the above rule for the 
measurement of damages was fully authorized. Pond v. 
Wyman, 15 Mo. 183; Nearns v. Harbert, 25 Mo. 352. 

The instructions given by the court show that the cause 
was tried upon a view of the case more favorable to de- 
fendant than that which we have taken of it, and upon full 
examination of the record we are unable to perceive that 
any error was committed against the defendant, and will, 
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therefore, reverse the judgment of the court of appeals 
and affirm that of the circuit court, in which all the judges 
concur. 





Tue State ez rel. Toe ATtorNEY GENERAL v. GAMMON. 


1. Election of Probate Judges. Section 1192, Revised Statutes 1879, 
provides that “‘in every county where, under existing laws, there 
shall be a judge of probate whose term of office does not expire 
until the Ist day of January, 1881, there shall be a judge of probate 
elected at the general election in the year 1880.” Held, that this 
section did not authorize the election at the general election in 1880 
of a successor to a judge of probate whose term expired in August, 
1880. 


Construction of Statutes. It is only where the phraseology 
of an act is ambiguous that resort may be had to the intention of 
the legislature to aid in its construction. 


Quo Warranto. 
Writ DIsMissep. 
Burden § Son for relator. 


As there could not be uniformity in the probate sys- 
tem without uniformity in the elections of the judges, the 
election and terms of the judges being a part of the scheme 
of organization, and an irregularity in this respect besides 
being a great public inconvenience, the design of the con- 
stitutional provision and of the legislature, was to provide 
for the election of all probate judges as their terms expired, 
one class to be elected at the general election in 1878, and 
the other in 1880, and all of them at the general election 
in 1882; thus consulting public convenience and complying 
with the settled and well recognized policy of the State, 
which is adverse to the continuance of men in office for 
long and indefinite periods; (State v. Pearcy, 44 Mo. 161) 
and in accord with section 8, article 14, constitution 1875, 
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that the term of any office should not be extended fora 
longer period than that for which he was elected or ap- 
pointed; for, if the acts creating the probate courts, and 
providing for the election of the judges thereof, are re 
pealed, and then the legislature omitted to provide for an 
election for those whose terms had expired, it would be, 
partly by commission and partly by omission, extending 
their terms. 

If section 1192 is to be enforced according to its letter, 
and the whole spirit and purpose of the laws on the subject 
ignored, we then have the legislature, with an intention to 
make the elections of probate judges uniform, providing 
for the election in November, 1880, of those judges “whose 
terms do not expire until the 1st day of January, 1881,” 
and permitting others, whose terms expire before the Ist 
day of January, 1881, to hold over until January Ist, 1883, 
without any election until November, 1882. This is a case 
in which the strict letter of the Jaw should yield to the 
manifest intent. State v. Emerson, 89 Mo. 89; Spitler v. 
Young, 63 Mo. 44; Riddick v. Walsh, 15 Mo. 535; Connor 
v. R. RB. Co., 39 Mo. 285; Potter’s Dwarris Stat. and Con., 
127, 128. 






















A. F. Alexander and Ryland ¢ Ryland also for relator. 






The office held by respondent at the time of the adop- 
tion of the constitution of 1875 was within the meaning 
of section 42, article 6 of that instrument, and ceased to 
exist on the 4th day of August, 1880, that being the day 
on which the term for which he was elected expired. The 
probate courts provided for by the act of 1877, were new 
creations, not mere continuations of the former courts. 
By that act respondent was made ez officio judge of the 
new court, by virtue of his old office, and so long as that 
office should continue in existence. When that office ceased 
to exist (August 4th, 1880), he could no longer hold the 
new office by an ex officio tenure ; and the new office, there- 
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fore, became vacant. Being vacated it was to be filled by 
the Governor until the lst day of January, 1881; and the 
law required the election at the general election in 1880, of 
an incumbent to fill the unexpired term. R.S., $§ 1070, 
1177, 1178, 1192. 


Wallace & Chiles and Alex. Graves for respondent. 


Section 1192 did not authorize the election of a suc- 
cessor to respondent at the November election 1880, because 
respondent’s term did not expire January Ist, 1881, but 
August 4th, 1880, and it is only those judges whose terms 
do not expire till January Ist, 1881, whose successors 
are to be elected in 1880. Hord’s election was void. No 
election can be had unless provided by law. State v. 
Jenkins, 43 Mo. 265; State v. Lusk, 18 Mo. 341; State v. 
Robinson, 1 Kas. 17; People v. Mathewson, 47 Cal. 442; 
People v. Weller, 11 Cal. 49; People v. Martin, 12 Cal. 409; 
State v. Collins, 2 Nev. 351; Com. v. Baxter, 35 Pa. St. 263; 
Ex Parte Dodd, 11 Ark. 152; People v. Comstock, 78 N. Y. 
856; State v. Fiala, 47 Mo. 318; State v. Benedict, 15 Minn. 
198. 


Henry, J.—On the 4th day of August, 1874, the re- 
spondent was elected judge of the probate court of Lafay- 
ette county for the term of six years, and was commissioned 
and qualitied and entered upon the discharge of the duties 
of the office. It is agreed that his term of office expired 
in August, 1880. At the general election in November, 
1880, Jas. B. Hord was elected to said office, and the only 
question to be determined relates to the validity of that 
election. If it was authorized by law, Hord is entitled to 
the office, otherwise respondent holds under his election in 
1874, and until a successor shall be duly elected and qual- 
ified. 

By section 34, article 6, constitution 1875, it is pro- 
vided: “The general assembly shall establish in every 
county a probate court, which shall be a court of record, 
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and consist of one judge, who shall be elected. Said court 
shall have jurisdiction over all matters pertaining to pro- 
bate business, to granting letters testamentary and of ad- 
ministration, the appointment of guardians and curators of 
minors and persons of unsound mind, settling the accounts 
of executors, administrators, curators and guardians, and 
the sale or leasing of lands by administrators, curators and 
guardians; and also jurisdiction over all matters relating 
to apprentices; Provided, That until the general assembly 
shall provide by law for a uniform system of probate courts, 
the jurisdiction of probate courts heretofore established, 
shall remain as now provided by law.” And by section 
85, article 6, constitution of 1875, it is further provided : 
“ Probate courts shall be uniform in their organization, 
jurisdiction, duties and practice, except that a separate 
clerk may be provided for, or the judge may be required 
to act, ex officio,as his own clerk.” And by subsequent 
legislation under these constitutional provisions, embraced 
in the act of April 9th, 1877, (Acts 1877, p. 229,) and the 
amendment thereof, as incorporated in the present Revised 
Stututes of 1879, page 209, section 1177, it is provided that 
“at the general election in the year 1878, and every four 
years thereafter, except as hereinafter provided, a judge of 
‘ probate shall be elected by the qualified voters in every 
county. Said judge shall be commissioned by the Gov- 
ernor, and shall take the oath prescribed by the constitution 
for all officers, and shall enter upon the discharge of his 
duties on the Ist day of January ensuing his election, and 
continue in office for four years, and until his successor 
shall be duly elected and qualified,” and by section 1192, 
Revised Statutes 1879, page 211, (Laws 1877, p. 231, § 18 
amended,) it is provided that “all probate aud ex officio pro- 
bate judges now in oftice shall continue in office “and dis- 
charge all the duties of judges of probate under this article 
until the expiration of the terms for which they were re- 
spectively elected, and shall receive in full satisfaction for 
their services until the expiration of the time for which 
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they were elected, the compensation now provided by law, 
anything in this article to the contrary notwithstanding, 
except such ex officio probate judges as have jurisdiction 
of a part only of the county, in which case they shall re- 
ceive the same compensation that they receive while sitting 
as judges of the county court, and no more; Provided, that 
in all counties where the county courts, or any member 
thereof, have by the present existing law, probate juris- 
diction, there shall be a judge of probate elected for such 
counties at the general election in the year 1878, and every 
four years thereafter; and in every county where, under 
existing laws, there shall bea judge of probate whose term 
of office does not expire until the Ist day of January, 1881, 
there shall be a judge of probate elected for such county 
at the general election in the year 1880, who shall hold his 
office for two years from said Ist day of January; and in 
the year 1882, and every four years thereafter, in said 
county, a judge of probate shall be elected.” 

The sections of the constitution and statutes above 
quoted, are all that have any material bearing on the sub- 
ject. There is no ambiguity in either of the sections of 
the statute. By the latter it is expressly provided that in 
every county, where under existing laws, there shall be a 
judge of probate whose term of oflice does not expire until 
the Ist day of January, 1881, there shall be a judge of pro- 
bate elected for such county at the general election in the 
year 1880, etc. There can be no election not authorized 
by law. The language of section 1192 did not authorize 
the election of a probate judge at the November election 
1850, except for those counties the terms of whose probate 
judges did not expire until the Ist day of January, 1881. 

But it is contended that it was the intention of the 
legislature to provide for an election in every case where 
the incumbent’s term of office had expired, either on or 
before the 1st day of January, 1881, and that the obligation 
to make such provision was imposed upon the general as- 
sembly by the constitutional provisions above cited. Sec- 
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tion 35 of the constitution requires uniformity in the 
organization, jurisdiction, duties and practice of the probate 
courts; but all this may be attained without having an 
election for a probate judge in every county in the State 
at thesame time. But, conceding that it was the intention 
of both the framers of the constitution and the members 
of the general assembly, that there should be uniformity 
in this respect also, we cannot give’effect to that intention 
against the clear expression of the act of the legislature. 
Resort may be had to the intention of the legislature, when 
it can be ascertained, in the construction of an act whose 
phraseology is ambiguous, but when the language of the 
act clearly expresses a specific purpose in conflict with the 
alleged general intent, it would be an exercise of legislative 
power by the courts, to give effect to such general intent, 
against the express provision of the act. What would be 
the limit of such authority, if claimed by the courts? Can 
they go outside the language of the act to ascertain that 
the legislature meant one thing when it declared another, 
and give the act a construction in harmony with such as- 
certained intent? The proposition furnishes its own refu- 
tation. . 

The sections of the constitution on this subject are not 
self-enforcing. ' The constitution does not establish the 
probate courts, or the uniformity which it requires. Leg- 
islative enactments are required to carry those provisions 
into effect. We cannot amend section 1192 by striking the 
words “not” and “until” frum the proviso and adding 
other words to make it read that “in every county where 
under existing laws, there shall be a judge of probate 
whose term of office shall expire on or before the Ist day 
of January, 1881, there shall bea judge of probate elected,” 
etc. That such are the changes in the reading of that 
section necessary to support the views of the relator, is 
conclusive on the question under consideration. The writ 
is dismissed, All concur. 
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Hartney v. ALBERRY ef al., Appellants. 


Deed Acknowledged before a Party. The record of a deed ac- 
knowledged before a person named in the deed as party thereto, 
is not evidence against one who has no actual notice of the existence 
of the deed. 


Appeal from Cass Circuit Court.—Hon. F. P. Wrieut, 
Judge. 


REVERSED. 


Tomlinson § Ross and R. O. Boggess for appellants. 


W. J. Terrell for respondent. 


Norton, J.—On the trial of this cause plaintiff offered 
to read in evidence a certified copy of the record of a deed 
dated October 25th, 1872, executed by the defendant Al- 
berry and wife, parties of the first part, to N.I. Thompson, 
party of the second part, and W. W. Cockins, party of the 
third part. This was objected to on the ground that the 
said deed was acknowledged before and certified to by said 
N. I. Thompson, who was a party thereto. This objection 
was overruled and the evidence offered was received, and 
it is chiefly this action of the court which is relied upon 
as error. Under the authority of the following cases: 
Dail v. Moore, 51 Mo. 589; Black v. Gregg, 58 Mo. 565; 
Stevens v. Hampton, 46 Mo. 404; Ryan v. Carr, 46 Mo. 483 ; 
1 Wag. Stat., 277, §§ 24, 25, the court erred in admitting 
said evidence, there being no evidence in the record tending 
to show that the defendant, or those under whom he claimed, 
had actual notice of the said deed of October 25th, 1872. 
Judgment reversed and cause remanded, in which all con- 
cur. 
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Tue State v. Davipson, Appellant. 


Practice in the Supreme Court in Criminal Cases. This 
court cannot affirm the judgment in a criminal case for failure of 
appellant to prosecute his appeal. It is its duty under the statute 
to render judgment on the record. Overruling The State v. Arm- 
strong, 46 Mo. 588. 

Larceny. Priorto the Revision of 1879, (2 1655,) a defendant in- 
dicted for ‘‘ larceny committed in a dwelling house” could not be 
convicted of the crime of petit larceny. 


Appeal from Holt Circuit Court.—Hon. H. 8. Ketiey, Judge. 


REVERSED. 
D. H. McIntyre, Attorney General, for the State. 


Suerwoop, C. J.—The defendant was indicted under 
section 28,1 Wagner’s Statutes, 457, for a larceny in a 
dwelling house. The indictment is in usual form. On 
trial had, the jury returned this verdict: “ We, the jury, 
find the defendant guilty of petit larceny, and assess his 
punishment at a fine of $100 and imprisonment in the 
county jail for three months.” 


i. 


We denied at last term a motion to affirm the judg- 
ment in this case, which motion was based on the failure 
of the defendant to “ prosecute his appeal.” The point is 
still urged that he yet continues in default in that particu- 
lar. In civil causes, for failure to assign errors, the appeal 
may be dismissed or the judgment affirmed. 2 Wag. Stat., 
p- 1066, § 22. In civil causes also, the statute is express 
that each party shall “furnish the court with a clear and 
concise statement of the case and the points intended to 
pe insisted on in argument.” Ib., 1067, § 31. In civil 
causes also, the judgment will be affirmed if the appellant 
fails to prosecute his appeal by filing in this court a perfect 
trauscript, and such transcript be produced here by the 
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opposite party. Ib., p. 1069, § 49. There are no such 
provisions in criminal causes, and the pratice therein, if we 
are to follow the statute, is totally dissimilar from that in 
civil causes. In the former class of causes no assignment 
of error or joinder in error is necessary, nor statement of 
the case or points intended to be insisted on, but on the 
return of the appeal it becomes the duty of this court to 
“render judgment on the record” before us. Ib., p. 1115, 
§ 20; State v. Barnett, 63 Mo. 300. The case of the State 
v. Armstrong, 46 Mo. 588, where the judgment was aflirmed 
because the defendant failed to prosecute his appeal by 
presenting a brief of the facts and points on which he re- 
lied, was not well considered, and is not law. 


Il. 


But the judgment cannot be affirmed on the merits. 
On examination of the record, of which the verdict forms 
part, we find that the defendant, though indicted for “lar- 


ceny committed in a dwelling house,” was found guilty, not 
as charged in the indictment, but merely guilty of * petit 
larceny,” a totally distinct offense; one which the indict- 
ment does not charge. This case does not fall within the 
purview of section 14, page 513, 1 Wagner’s Statutes, 
whereby a party indicted for an offense “ consisting of dif- 
ferent degrees,” may be found “not guilty of the offense 
charged in the indictment,’ but “ guilty of any degree of 
such offense inferior to that charged in the indictment, or 
of any attempt,” etc., because there are no degrees of the 
offense of “larceny committed in a dwelling house.” A 
party accused of such offense is either guilty as charged, 
or not at all,so far as concerns that particular charge. He 
is brought before the court to answer to the specific and 
statutory charge of “larceny committed in a dwelling 
house,” and not for that offense committed otherwise or 
elsewhere. In short, petit larceny committed outside of a 
dwelling house is not an offense inferior in degree to lar- 
ceny committed inside of a dwelling house. The statute 
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in some cases allows convictions where they would not be 
allowed on general principles and at common law, as for 
instance where one is indicted for larceny and convicted of 
embezzlement, and vice rersa, or where one indicted for 
burglary and larceny in the same count is punished for one 
or both of such offenses. State v. Alexander, 56 Mo. 131. 
But such convictions rest upon statutory provisions alone, 
and without them could not be upheld. As the statute 
now stands, the conviction in the present instance would 
be valid, because the party accused may be found not guilty 
of the offense charged, and guilty of the commission of 
any offense necessarily included in that whereof he is 
charged. R. 8. 1879, § 1635. 

The judgment is reversed and the defeudant discharged. 
All concur. 





Tue Strate v. Crirton, Appellant. 
Practice, Criminal: GRaND Jury. Objections to the constitution 
of the grand jury come too late when made for the first time after 
verdict. 
: SHERIFF. It is no ground-of exception that the record does 
not show that the sheriff and his deputies took the oath prescribed 
by law before summoning the grand or petit jury. 


Appeal from Webster Circuit Court.—Hon. R. W. Fyan, 
Judge. 


AFFIRMED. 
D. H. McIntyre, Attorney General, for the State. 


Norton, J.—Defendant was indicted at the September 
term, 1877, of the Webster county circuit court, for a felo- 
nious assault with a deadly weapon upon one Lee, with 
intent to do him great bodily harm. He was found guilty 
of the offense charged, aud his punishment assessed at a 
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fine of $100. Ilis case is here on appeal, and there being 
neither assignment of errors nor brief of counsel in the 
case, we are to look to the motion for new trial and in ar- 
rest for grounds of error. It is claimed in these motions 
that the indictment is insufficient, that the defendant was 
not arraigned, that neither the grand nor petit jury were 
properly constituted, and that the court erred in giving 
and refusing instructions. 

The record, in an entry at length, shows the arraign- 
ment of defendant before trial. 

The objection made to the grand jury comes too late 
after verdict. State v. Smallicood, 68 Mo. 192. 

Nor is it ground of exception that the record does not 
show that the sheriff and his deputies took the oath pre- 
scribed before summoning the grand or petit jury. State 
v. Hart, 66 Mo. 208. 

We find no valid objection to the indictment; it wa 
founded on section 321, Wagner’s Statutes, 449, and it 
clearly charges the offense therein detined. 

The instructions that were giver fairly presented the 
law of the case, and those that were refused were properly 
refused. Perceiving no error in the record nor in the trial 
of the cause, the judgment is affirmed. All concur. 


Tue St. Louis, ]JRon Mountain & Soutuern Rattway Com- 
PANY, Appel/ant, v. ANTHONY. 


Taxes: county court. County courts have power to compromise 
disputed claims for taxes. 

Pleading: DEFECT OF PARTIES: WAIVER. Where it appears on the 
face of the petition that there is a defect of parties, objection must 
be taken by demurrer; and if not so taken it will be waived. 
Taxes; INJUNCTION TO PREVENT COLLECTION. A collector of taxes, 
in violation of an agreement between the county court and a tax- 
debtor, was about to enforce collection of certain taxes assessed 
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easiest the seal estate of the latter. Held, that injenction would 
lie to prevent a sale. 

: PROPER PARTIES DEFENDANT. All officers upon 
whom the law imposes a duty in regard to the collection of the rev- 
enue, may well be made parties defendant to a suit brought to en- 
join illegal proceedings for the collection of taxes. 





Appeal from Washington Circuit Court.—Hon. J. B. Rosry- 
son, Judge. 


REVERSED. 


Thoroughman § Pike and Wm. R. Donaldson for appel- 
lant. 


The compromise agreement having been executed and 
acted upon, was valid and binding upon respondent as col- 
lector. (1) The right to sue and be sued gives to a cor- 
poration the right to compromise claims. Dillon on Munie. 
Corp., (2 Ed.) p. 488; Petersburg v. Mappin, 14 Il. 193 ; 


Supervisors v. Bowen, 4 Lansing 24; Chenango v. Birdsall, 4 
Wend. 453. (2) Each county in this State is a body cor- 
porate, or quasi corporate, having, among others,the power 
to sue and be sued. The powers of a county as a body pol- 
itic can only be exercised by the county court; they are 
the managing sgents of the corporation; they have the 
control and management of the property, real and personal, 
belonging to. the county. 1 Wag. Stat., 441, § 9. (3) If 
it be claimed that the county court undertook to give away 
property belonging to the county and that it had no power 
to do this, we answer, there was no gift in any proper sense 
of the term. “It was a gilt in the same sense that every 
party to a controversy gives when he relinquishes a portion 
of a claim he mukes against an adversary to effect a settle- 
ment and avoid further litigation.” 4 Lansing 24, supra. 
(4) Respondent is estopped from denying the validity of 
the compromise so long as the county retains the fruits. 
By entering into the contract, the railway company was 
deprived of the power to make a full and legal defense to 
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the action on the merits, and the sustaining of the verdict 
of the court below would result in depriving it of all rem- 
edy whatsoever. (5) The collector is the agent of the 
county for the collecting of taxes due the county. His 
principal has compromised the taxes sued for, and this 
compromise was a sufficient and valid release to him for 
any claim to the enforcement of their collection. The col- 
lector, however, ignores the contract of his principal and 
seeks to thwart its will. 





Carr & Reynolds and Wm. S. Relfe for respondent. 


The agreement, which was made July 19th, 1875, was 
void. No power was ever conferred on the county courts 
to compromise claims for taxes till the Back Tax Act of 
April 12th, 1877. This is not a case for injunction. It is 
not alleged that the county or its court are insolvent. Fal- 
lon v. R. R. Co.,1 Dill. C. C. 121. No facts are alleged, 
and none are proven, which show that irreparable injury 
will result. Much less will a court of equity restrain a 
third party, who is not alleged to be privy to the contract 
or to the parties thereto, from vivlating or rendering nugas 
tory the contract. If the county court was defendant, there 
might be some foundation for the bill. Rubey v. Shain, 54 
Mo. 207; High on Injunctions, chap. 17, § 695; Kerr on 
Injunctions, § 494; State v. Sanderson, 54 Mo. 203; Barton 
Co. v. Harrington, 71 Mo. 118. 


Henry, J.—This is a proceeding by injunction to re- 
strain the defendant, as collector of Washington county, 
from collecting certain taxes levied by the county court of 
said county upon the property of plaintiff, including its 
railroad, road-bed, etc., plaintiff alleging that there had 
been an agreement of settlement and compromise of said 
claim for taxes between the plaintiff and county, which 
had been strictly complied with on plaintift’s part. A 
temporary injunction was granted, which, on final hearing, 


was dissolved and the cause dismissed. 
28—73 
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The county had sued plaintiff for taxes, and recovered 
a judgment in the circuit court of Washington county, 
which this court reversed and remanded, and, thereupon, 
a compromise was agreed upon between the parties, by the 
terms of which plaintiff was to pay a given sum in settle- 
ment, and has so far complied with the agreement, and the 
collector, in disregard of that agreement, was proceeding 
to collect the original amount and interest and penalties. 

It is now contended that the county had no authority 
to make the compromise -in question, or any compromise 
whatever. Weare not of that opinion. The power to sue 
implies the power to accept satisfaction of the demand sued 
for, whether the precise amount demanded or less. The 
taxes were levied for the benefit of the county. The bene- 
ficial interest was in the county, and it is for the public 
interest that she should have the right to settle, by com- 
promise, questionable demands which she may assert. 
Must the county prosecute doubtful claims at all hazaris, 
regardless of costs and expenses, and is it for the public 
good that the right to settle such demands by compromise 
be denied her? As was said by the supreme court of New 
York in the case of the Board of Supervisors of Orleans Co. 
v. Bowen, 4 Lansing 31: “It would be a most extraordi- 
nary doctrine to hold that because a county had become 
involved in a litigation, it must necessarily go through 
with it to the bitter end, and has no power to extricate 
itself by withdrawal or by agreement with its adversary.” 
The same doctrine was sanctioned in the Supervisors of Che- 
nango County v. Birdsall, 4 Wend. 453. 

It is too late for the defendant to object that the county 
court of the county, or the clerk, was not made a party 
defendant. That objection should have been made by de- 
murrer to the petition, and was waived by the failure to 
‘do so. Wag. Stat., § 10, p. 1015. 

The plaintiff had a right to an injunction to prevent 
the collection of the taxes as originally assessed. The real 
estate of the company was assessed, and the proceeding 
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was likely to result in a cloud upon the title. This is, of 
itself, a sufficient ground for the interposition of equity in 
any case, and no real estate can be more seriously injured 
by conflicting titles than a railroad. Its successful opera- 
tion is materially hindered by conflicting claims to the 
property. 

The court of its own motion could, and probably to 
put an end to the litigation, should have ordered the county 
court of Washington county and its clerk to be made par- 
ties to the suit, so that a perpetual injunction would have 
restrained not only the collector but all persons upon whom 
the law imposes a duty in regard to the eollection of the 
county revenue. ‘lhe judgment is reversed and the cause 
remanded, and, when repossessed of the cause, the circuit 
court may order the county court and clerk to be made 
parties. R.8., § 8568; Hayden v. Marmaduke, 19 Mo. 403; 
Builer v. Lawson, 72 Mo. 227. All concur. 





Tue State ex rel. ALLEN v. THE Mayor or St. Lovts. 


St. Louis Charter Amendments: MAJORITY NECESSARY TO THEIR 
ApopTion. Under the constitution, amendments to the charter of 
the city of St. Louis, before they could take effect, had to be sub- 
mitted to the qualified voters at a general or special election “ and 
accepted by at least three-fifths of the qualified voters votipg 
thereat.” Certain amendments submitted at a general election re- 
ceived more than three-fifths of all the votes cast on the question 
of their adoption, but less than three-fifths of all the votes cast on 
the same day for city officers. Held, that they were not adopted. 


Mandamus. 
Alex. Martin and Eugene C. Tittman for relator. 


A cardinal principle of our constitution is, that those 
who do not vote, whatever be the reason, shall be bound 
by and be deemed to acquiesce in the act of those who do. 
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This principle is applied to the abolition of township or- 
ganization, the changing of county seats, the reorganization 
of counties, the calling of constitutional conventions, and, 
even more, to the amendment of the organic law of the 
State, the constitution itself. All these may be accom- 
plished by the act of a plurality, or majority of the voters 
voting on the question submitted. Const. 1875, art. 9, §$ 
2, 3,4, 9; art. 15, §$ 2,3. Itis difficult to understand why 
city charters should be amended only by compliance 
with a more stringent requirement, to-wit: by a plurality 
of those voting, not on the question, but on some other 
subject or matter wholly foreign to the question. Is it 
probable that it was intended to require a larger percent- 
age of votes to amend acity charter than to amend the 
constitution of the State? We submit that section 22, 
article 9, ought to be so construed as to preserve the fore- 
going principle of the constitution and to effectuate and 
carry out the purpose and intent of its framers and the 
people who adopted it. This section referred and related 
to a vote on charter amendments. It had no other meas- 
ure or subject matter in view. Gillespie v. Palmer, 20 Wis. 
544; State v. Mayor, 37 Mo. 270; State v. Binder, 38 Mo. 
450. 








Leverett Bell for respondent. 


Norton, J.—This is an original proceeding by man- 
damus to compel the mayor of the city of St. Louis to 
proclaim that certain amendments numbered one, two, 
three, five, six, seven, eight, nine, ten, twelve and 
thirteen, submitted for the acceptance of the qualitied 
voters of said city at the general election held therein for 
the election of city offcers on the 5th day of April, 1881, 
were adopted and became incorporated in the charter of 
said city. 

It is admitted by the demurrer to defendant’s answer 
that at said election the said charter amendments were ac- 
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cepted by three-fifths of the voters who voted at said elec- 
tion for and against them; but that they were not accepted 
by three-fifths of the 37,000 voters who voted at said elec- 
tion for city officers, and the only question presented for 
our determination is, whether, under section 22 of article 
9 of the constitution, it required the amendments proposed 
to be accepted by three-fifths of the qualified voters voting 
at said election or only three-fifths of those voting for and 
against the amendments. The said section is as follows‘ 
“Section 22. The charter so ratified may be amended at 
intervals of not less than two years, by proposals therefor, 
submitted by the law-making authorities of the city to the 
qualified voters thereof at a general or special election, held 
at least sixty days after the publication of such proposals, 
and accepted by at least three-fifths of the qualified voters 
voting thereat.” The above provision of the constitution 
is free from ambiguity, and giving to the words employed 
their natural and usual signification, we think it clear that 
before any amendment to the city charter can be adopted 
or made, such amendment must be accepted, that is, voted 
for, by three-fifths of the qualified voters voting at either a 
special or general election. If the framers of the consti- 
tution intended that an acceptance by three-fifths of the 
qualified voters voting at said election on the proposed 
amendment would be sufficient to adopt it, they would 
have used the word thereon instead of thereat. The prin- 
ciple involved in the question presented is not one of first 
impression in this court; it heretofore having been passed 
upon in accordance with the above view in the cases of the 
State v. Winkelmeier, 35 Mo. 105; State ex rel. v. Sutterfield, 
54 Mo. 391; State ex rel. v. Brassfield, 67 Mo. 331. Similar 
adjudications upon a like point have been made in the 
states of Indiana, Illinois, Minnesota and Nebraska, in the 
following cases: People v. Brown, 11 Ill. 478; Chestnut- 
wood v. Hood, 68 Ill. 182; Bayard v. Klinge, 16 Minn, 249; 
State v. Swift, 69 Ind. 505; State ex rel. v. Lancaster Co., 6 
Neb. 474. The demurrer to the answer of defendant will 


a 
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be overruled, the peremptory writ denied, and the proceed- 
ings dismissed, in which all the judges concur. 





Moorz v. Tue Missourr Paciric Ratbway Company, Ap- 
pellant. 


Verdict: PRACTICE IN THE SUPREME couRT. This court will not re- 
verse a judgment for insufficiency of evidence, unless it can say 
that the evidence does not tend to establish the facts found by the 
jury. 

Instructions: EXACTNESS REQUIRED IN FRAMING THEM. The facts 
necessary to authorize recovery need not be stated with the same 
exactness in instructions as in pleadings. If an instruction be so 
drawn as to predicate the right of recovery upon a portion only of 
the facts constituting the cause of action, it will, nevertheless, be 
held sufficient, if, in view of all the evidence, the court can say that 
the other essential facts necessarily follow in case those supposed 
be found. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. : 


AFFIRMED. 
T. J. Portis and E, A. Andrews for appellant. 
Shelley, Southern & Shelley for respondent. 


Henry, J.—This is an action under the 48rd section 
of the railroad act to recover damages for a mare killed by 
a train of defendant’s cars. Plaintiff had judgment, from 
which defendant appealed, and the only questions which 
we are asked to pass upon are: First, Was there any evi- 
dence tending to prove that the mare was killed on defend- 
ant’s road by a train of passing cars? Second, Was there 
error in the instructions given for plaintiff? 

There was no direct evidence that the animal was 
killed by being run over or against by a train of defend- 
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1. vervict: prac- ant’s cars, but there was evidence to the effect 
tice in the su- 

preme court. that she and other horses were seen on the 
defendant’s track on the night of May 16th, and that she 
was found dead the next morning in a deep stone culvert 
on defendant’s right of way with some scratches or cuts 
on her hind legs, and “that there were horse tracks just 
above the mouth of the culvert coming slanting from the 
road two or three feet.” While it must be admitted that 
the evidence is not calculated to produce absolute convic- 
tion that the mare was killed by a train of cars, and al- 
though, if passing upon it as jurors, we should have been 
inciined to find a different verdict from that returned by 
the jury, we cannot say that the evidence did not tend to 
establish the facts found, or was wholly insufficient to sup- 
port the verdict. It is not our province to reverse a judg- 
ment because the weight of evidence in our opinion is 
against the verdict. 

The instructions complained of told the jury in effect 
that if the mare got upon the track at a place where the 
2 instructions: COMpany was bound to fence and had failed 
jin framing tO do so, and was killed while on the track 
— by a train of defendant’s cars, they should 
tind for plaintiff; and it is contended that it was erroneous 
in not requiring the jury also to find that the animal got 
upon the track and was injured by the failure to construct 
or maintain such fence. Luckie v. C.g§ A. R. R. Co., 67 
Mo. 245; Cunningham v. H. § St. Jo. R. R. Co., 70 Mo. 
202, are cited in support of that view. In each of these 
cases the question was as to the sufficiency of the statement 
of the cause of action, in neither of which was it alleged 
that the stock got upon the track and was injured in con- 
sequence of the failure to construct and maintain a fence 
as required by the statute. The same accuracy and exact- 
ness required in pleading are not required in instructions. 
The facts upon which plaintiff’s right to recover is predi- 
cated in the instructions are, that the mare got on the track 
at a place where it was not fenced as required, and while 
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on the track was killed by a train of defendant’s cars pass- 
ing over the track. These facts substantially embrace the 
fact that she got upon the track and was injured by reason 
of the tailure of the company to fence the road. In his 
petitior plaintiff is not allowed to state the evidence of the 
facts which constitute his cause of action, but the conclu- 
sions from the evidence—the facts which the evidence 
establishes. Not so in an instruction. If the jury found 
the facts stated in the instructions, the other fact which 
defendant insists they should have been required to find 
was necessarily implied from those facts in the absence of 
any evidence whatever that she did not get upon the track 
by reason of the failure to fence. Instructions are to be 
considered with reference to all the evidence in the case. 
Nothing would have been gained by defendant if what he 
asked had been inserted in the instructions; for no court 
or jury would hesitate for a moment, if the facts required 
to be found by the instructions were found, then to infer 
the other facts from them, if, as here, there was no evidence 
to the contrary. The inference is so natural and irresisti- 
ble that no injury could have resulted to defendant from 
the omission he complains of. The judgment is affirmed. 
All concur, 





Tue Strate v. Owen, Appellant. 


Perjury : PLEADING, CRIMINAL. An indictment for perjury, which 
fails to aver that the oath taken by defendant was administered by 
an officer duly authorized to administer it, is fatally defective. 
Expert Testimony as to Handwriting. Persons who are not 
shown to be experts in handwriting should not be permitted to tes- 
tify as to the genuineness of a disputed paper, from a mere com- 
parison of the paper with one that is undisputed. 

Promissory Note: PLEADING, CRIMINAL: VARIANCE. A note of- 
fered in evidence in support of an indictment contained in addition 
to those set out in the indictment, the following words: “ With 
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interest at the rate of ten per cent per annum from maturity.” Held, 
a fatal variance. 


Appeal from Jasper Circuit Court.—Hon. J. D. Parkinson, 
Judge. 


REVERSED. 


C. A. Winslow, McReynolds § Halliburton and J. M. 
Young for appellant. 


D. H. McIntyre, Attorney General, for the State. 


Norton, J.—The defendant was convicted at the De- 
cember term, 1874, on an indictment charging him with 
the crime of perjury, and his punishment assessed at two 
years’ imprisonment in the penitentiary. The case is be- 
fore us on appeal. 

On the trial defendant objected to the introduction of 
any evidence for the reason, among others, that no aver- 
1. pensory: plead. Ment was made in the indictment that the 
ing, criminal. = oath taken by defendant was administered by 
an officer duly authorized and empowered to administer 
it. This objection was overruled, and in this, according to 
the rule laid down in the case of State v. Keel, 54 Mo. 187, 
the trial court erred. In that case it was held that the in- 
dictment, among other things, should show “ before what 
court or official the oath was taken, averring the compe- 
tency of such court or person to administer it.” The in- 
dictment in this case wholly fails to aver that the officer 
administering the oath was authorized to administer it. 
State v. Shanks, 66 Mo. 560. 

Error was also committed on the trial, in allowing 
witnesses Phelps and Castleberry, after comparing the sig- 
2. exrent TEst1- nature of defendant to a certain mortgage, 
WRITING} which signature was admitted to be genuine, 
with the signature to the note, which was disputed, to give 
their opinion, made up from such comparison, that the sig- 
nature to the note was genuine, it not having first been 
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shown that either Phelps or Castleberry were experts, but 
on the contrary, Phelps having sworn positively that he 
was not an expert. State v. Tompkins, 71 Mo. 613. 

Error was also committed in allowing the note to be 
read to the jury, because it varied from that set out in the 
8. promissory Note: indictment. The indictment alleged that the 
pleading, crimi- ‘ ed 
nal: variance. note was “for the sum of $109.85, dated on 
the 9th day of May, 1874, and payable to Patsy Owens, 
payable nine months after the date thereof.” The note 
read in evidence, in addition to the above, contained the 
following: ‘ With interest at the rate of ten per cent per 
annum from maturity.” Under the authority of the fol- 
lowing cases this was a fatal variance: State v. Fay, 65 
Mo. 490; State v. English, 67 Mo. 136. Judgment re- 
versed and cause remanded, in which all the judges con- 
cur. 





Tae State ex rel. Rosensuatt, Collector, v. Tue In.rnors & 
Sr. Louis Bripez Company, Appellant. 


Sections 5 and 11 of the act of April 17th, 1877, providing for the col- 
lection of delinquent taxes, are constitutional. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Broadhead, Slayback & Haeussler for appellant. 
King § Chapin for respondent. 


Hoven, J.—We are of opinion that sections 5 and 11 
of the act of April 17th, 1877, providing for the collection 
of delinquent taxes, are constitutional ; and as the proceed- 
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ing before us has been conducted in substantial compliance 
with the provisions of that act, the judgment of the court 
of appeals will be affirmed. All concur. 





Tue Strate ex rel. Jones v. LAUGHLIN. 


Attorneys: PoweER To pisBAR. The St. Louis criminal court has 
no power to disbar an attorney or to suspend him from practice. 
This power is vested by statute in the Supreme Court, the St. Louis 
court of appeals and the several circuit courts only. 


The word ‘‘may,” when used in a statute, is to be held as meaning 
“shall” whenever the statute relates to a power conferred on pub- 
lic officers concerning the public interests and the rights of third 
persons, who have a claim de jure that the power shall be exercised 
for the sake of justice and the public good. 


Prohibition. 
Nathaniel Holmes for relator. 


The St. Louis criminal court has no jurisdiction of 
a charge of this nature. R. 8.1879, § 482. The power to 
license attorneys is specially limited to the superior courts, 
and this is by necessary implication exclusive of all other 
and inferior courts and courts of special and limited juris- 
diction. The license of relator obtained under this statute 
expressly authorizes him to practice law in any court of 
record in this State, and so of course in the St. Louis crim- 
inal court, and is a valuable franchise and vested right of 
the nature of property of which he cannot be deprived but 
by the judgment of a court of competent jurisdiction in 
the exercise of the judicial power conferred upon it. Zz 
Parte Garland, 4 Wall. 397; Cummings v. State,4 Wall. 
277. By the same statute, the same three superior courts, 
and none others, are vested with power to remove or sus- 
pend licensed attorneys for unprofessional conduct. This 
jurisdiction is exclusive in the superior courts. The word 
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“may,” as used in sections 488 and 489 of this statute, is 
to be interpreted “shall.” 42 Mo.175; 48 Mo.178. This 
construction of the statute does not take away or abridge 
the power of the criminal court to punish for contempt, 
for this power embraces only conduct of a personal char- 
acter affecting the court itself or the judge thereof, e. 9., 
personal disrespect to the court, (Secombe’s case 19 How. 
12;) notorious bad character and unfitness to practice law, 
(Mill’s case, 1 Mich. 198 ;) gross personal attack upon the 
judge, (Beene v. State, 22 Ark. 149; Jackson v. State, 21 
Tex. 688; State v. Chapman, 11 Ohio 430; Austin’s case, 5 
Rawle 209; Bradley v. Fisher, 13 Wall. 356). No charge 
of this kind is made against this relator. 


R. S. McDonald also for relator. 
John A. Harrison for respondent. 


1. Every court of record has, without statutory pro- 
vision, power to control its officers. This power is inherent 
and is necessary for the protection of courts. _ In its exer- 
cise it may strike from the roll of attorneys any name 
which, by virtue of that power, it has allowed to be placed 
there. IJnre Bowman, 8 Cent. L. J. 250; State v. Garesche, 
36 Mo. 256; Rice v. Commonwealth, 18 B. Mon. 472; Dick- 
ens’ case, 67 Pa. St. 169; s. c., 5 Am. Rep. 420; Strother 
v. State, 1 Mo. 605; State v. Watkins, 3 Mo. 480; State v. 
Foreman, 3 Mo. 602; In re Mills, 1 Mich. 392; Randall’s 
case, 11 Allen 472. 

2. The St. Louis criminal court is only an inferior 
court, in that its jurisdiction is limited to a certain class of 
cases pointed out by law. Like United States courts, as 
to all matters over which it has power, its jurisdiction is 
general. ‘These courts have power to strike from the rolls 
without the aid of any statute. Bacon’s Ab., Title At- 
torneys, H; Merritt v. Lambert, 10 Paige 356; In re Martin, 
6 Beav. 237; Ex Parte Brown, 1 How. (Miss.) 303; Ex 
Parte Bradley, 7 Wall. 364, 374; Ex Parte Robinson, 19 
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Wall. 505, 513; Hx Parte Garland, 4 Wall. 378; Ex Parte 
Burr, 2 Cranch C. C. 230; Ex Parte Secombe, 19 How. 9; 
Wright v. Marsh, 2 Greene (Iowa) 94. 

8. The statute in relation to disbarment does not re- 
strict the general power of courts over their attorneys. In 
re Bowman, supra; Beene v. State, 22 Ark. 149; State v. 
Chapman, 11 Ohio 430; In re Mills, supra ; Ex Parte Brown, 
supra; Jackson v. State, 21 Tex. 668. The intention was 
to provide a convenient proceeding, a judgment in which 
should be conclusive throughout the State, and which 
might be set on foot by any one aggrieved. The statute 
was passed for the benefit of the courts and parties who 
might have cause to proceed against attorneys, and not in 
any way to grant attorneys themselves immunity from 
common law proceedings. Legislative enactments should 
not be construed ag restrictive of the inherent powers of 
courts, unless the intention to so restrict them clearly and 
unmistakably appears from the act. Crisp v. Banbury, 8 
Bing. 394; Potter’s Dw. on Stat., (Ed. 1878) 259; State v. 
St. Louis Co. Ct., 38 Mo. 402; Commonwealth v. Hudson, 11 
Gray 65; Gould v. Hays, 19 Ala. 450; Case v. Fishback, 10 
B. Mon. 40; Wright v. Marsh, 2 Greene (Lowa) 94; Story’s 
Kq. Jur., § 80. No such intention appears in this case. 
On the contrary, the use of the word “may” in sections 
488 and 489, Revised Statutes, would seem to indicate that 
the statutory proceeding was not intended to be exclusive 
of other modes of procedure. The word “may” is here 
used in its ordinary sense, and is permissive only. 


SuEerwoop, C. J.—The return of the respondent is sub- 
stantially this: That having reason to believe, from facts 
that appeared in evidence before him, that relator, who is 
an attorney of the St. Louis criminal court, had been guilty 
of duplicity toward the court, and of willfully abusing its 
process, and that he had thereby caused a great and need- 
less expense in the trial of a certain cause in said court, 
the respondent, as judge of said court, of his own motion, 
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caused relator to be cited to appear before the bar of said 
court on the 20th day of December, 1880, at 10:30 a. m., and 
then and there show cause why the name of relator should 
not be stricken from the rolls of said court and relator be 
precluded from further practicing his profession as an at- 
torney of said court; that respondent caused witnesses to 
be summoned for a thorough investigation of the matter; 
that an investigation was had, and that the matter is now 
held by respondent under advisement; that respondent 
proposes to proceed to determine, from the evidence, the 
guilt or innocence of relator, and that if he finds relator 
guilty, he will, unless prohibited by this court, enter an 
order for his punishment. Respondent pleads his juris- 
diction as judge of said court as a bar to the granting of 
the writ prayed for. 

The only point requiring examination is the jurisdic- 
tion of the St. Louis criminal court to proceed as it has 
done, and intends doing, in the premises. There is no 
doubt of the power of a court of general and common law 
jurisdiction, for good cause, to disbar or strike from its 
rolls any attorney of such court. This power, exists at 
common law, independent of statutory aid; exists as a 
power inherent in courts of that description. Abundant 
authority supports this position. 

Owing however, to the view we have taken of this 
case, we deem it unnecessary to enter at large upon the 
discussion of the very grave question whether the legisla- 
ture may, in the exercise of its constitutional functions, so 
far trench upon the ancient authority of courts possessed 
of general and common law jurisdiction, and upon the au- 
thority of those established by the organic law itself, as to 
limit the means, lessen the methods and curtail the grounds 
by which and for which the members of the bar of such 
courts are to be deprived of the privilege of practicing 
therein. That there is, in this regard, some limit, some 
undefined boundary beyond which even the legislative will 
becomes powerless, can but be obvious to every one who 
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reflects for a moment on the triune system of our State 
government, on the divisions of its powers ‘into three dis- 
tinct departments—the legislative, the executive and the 
judicial ’’—and upon the express prohibition against either 
of such departments exercising “any power properly be- 
longing to either of the others,” except where our congti- 
tution “expressly directs or permits.” Const. of Mo., 
art. 5. These remarks are merely prefatory to the consid- 
eration of the precise question this record presents, which, 
as before stated, is, whether the St. Louis criminal court 
had authority to act in the premises. 


I. 


We are relieved from discussing the foregoing point 
as to the extent of the legislative powers in respect to courts 
of general and common law, or constitutional jurisdiction, 
because not regarding the court, whose action we are asked 


to restrain, as possessed of such an enlarged jurisdiction 
as that just mentioned. “The St. Louis criminal court” 
is a court of purely statutory origin, having been created 
by the act of the legislature, approved November 29th, 1855. 
It is a court, also, ot inferior and limited jurisdiction, that 
jurisdiction being contined to criminal causes alone arising 
within the limits of the city of St. Louis, or else coming to 
such court by change of venue. R.8S., Appen., 1507. This 
court, being the mere creation of the legislature, owing its 
origin as well as its jurisdiction and powers to the legisla- 
tive will, it was clearly competent for the legislature to 
enlarge or restrict those powers, or to abolish the court 
altogether. This point was so ruled as to courts of com- 
mon pleas, in reference to which courts section 5 of the 
Schedule provides that they “shall continue to exist and 
exercise their jurisdiction until otherwise provided by law.” 
State v. Brown, 71 Mo. 454. Similar language is used as to 
criminal courts in the preceding section of the Schedule, 
and section 23, article 6 of the constitution recognizes all 
criminal courts, as well as county courts, probate courts, 





448 SUPREME COURT OF MISSOURI, 





The State ex rel. Jones v. Laughlin. 





municipal corporation courts and justices’ courts as inferior 
courts, and places them under the superintending control 
of the circuit courts “in each county in their respective 
circuits.” The power of the legislature as to these courts 
of statutory origin has on former occasions been frequently 
and broadly asserted by this court. Harper v. Jacobs, 51 
Mo: 296; Koss v. Murphy, 55 Mo. 372; Smith v. Guerant, 
55 Mo. 584. 

The rule in regard to these courts of inferior and lim- 
ited jurisdiction is well established, that they take nothing 
by implication, and can only exercise such powers as the 
legislature has expressly conferred. That no power to 
disbar an attorney or strike his name from the rolls has 
been thus expressly conferred on the St. Louis criminal 
court must be admitted. And even if it be said that the 
Ist and 2nd sections of the law organizing that court are 
suticiently comprehensive to confer the power claimed—a 
position we do not admit—it cannot escape observation 
that the concluding portion of section 2 subjects the power 
conferred on that court to the “ provisions of the laws of 
this State.” Among these provisions thus referred to are 
those relative to the suspension or removal of an attorney 
because “ guilty of felony, or infamous crime, or improp- 
erly retaining his client’s money, or of any malpractice, 
deceit or misdemeanor in his professional capacity.” 
The grounds on which the disbarment of relator is bot- 
tomed are, if sufticiently specific, comprehended within the 
statutory provisions above noted, since they evidently relate 
to “malpractice, deceit or misdemeanor in his professional 
capacity.” But in relation to grounds of this nature, the 
legislature has specifically provided that an attorney may 
be suspended or removed from practice upon such “charges 
being exhibited and proceedings thereon had in the Su- 
preme Court, the St. Louis court of appeals or the circuit 
court.” By thus pointing out the particular courts in which 
the proceedings are to be instituted for the suspension or 
disbarment of attorneys, the legislature evidently intended, 
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and in fact has said, that courts, other than those men- 
tioned, should possess no power of suspension or removal 
for any of the grounds set forth in the statute. “ Affirma- 
tive specification excludes implication ;” the expression of 
one thing is the exclusion of another. Dwarris on Stat., 
605, and cases cited ; Hx Parte Snyder, 64 Mo.58; Maguire 
v. State Savings Association, 62 Mo. 344. For the reasons, 
then, that the legislature has never expressly conferred 
upon the St. Louis criminal court the power to suspend or 
remove an attorney from the practice, and if such power 
had been conferred, that it was limited by the provisions 
of the law already noted, we incline to the opinion that no 
such jurisdiction as claimed and pleaded by respondent 
exists. 


II. 


Nor do we regard the soundness of the conclusion 
just announced affected by the fact that the word “may”. 
is employed in section 488 of the act under discussion in- 
stead of the word “shall.” The proper rule of construc- 
tion in cases of this sort, as we understand it, is that may 
is to be held as meaning shall whenever the statute requir- 
ing construction relates to a power conferred on public 
officers, concerning the public interest and the rights of 
third persons, who have a claim de jure that the power shall 
be exercised in this manner for the sake of justice and the 
public good. Leavenworth v. Co. Ct. of Platte Co., 42 Mo. 
171, and cases cited; Steines v. Franklin Co., 48 Mo. 167, 
and cases cited. No argument is necessary to show that 
the rule of construction mentioned is applicable here, since 
the matter under consideration, the suspension or removal 
of an attorney for felony or infamous crime or professional 
misconduct, obviotisly concerns justice and the public 
good. 

’ Other reasons may also be urged which favor the con- 
clusion we have reached. The power to license attorneys 
is only conferred on the Supreme Court, the St. Louis court 
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of appeals and the circuit court. It will not be claimed 
that the St. Louis criminal court possesses such power. 
But for a license granted by one of the superior courts, 
which the statute designates, an attorney could not practice 
his profession in an inferior court. No instance, it is be- 
lieved, can be found, where a court not authorized to admit 
to the bar has attempted to revoke a license granted by a 
superior court by disbarring one admitted by the latter. 
Upon this ground, no doubt, rests an early case where an 
attorney accused of malpractice in an inferior court was 
proceeded against, not in that court, but in a court which 
possessed the power to admit. And the reason given there- 
for was that “an attorney cannot practice in an inferior 
court if he is not an attorney of a superior court, and that 
is the reason why this court interferes.” Evans v. P—-, 2 
Wils. 382; 1 Bacon Ab., 509. 

Very anomalous consequences would, as we think, at 
tend as a result of the power claimed by the respondent. 
An attorney might be disbarred in an inferior court and 
still have his license unrevoked as to all the superior courts. 
Whereas, if removed under the provisions of the statute 
already commented upon, such removal operates as a re- 
moval from practice in all the courts of this State and an 
absolute revocation of the license previously granted. The 
foregoing reasons compel us to award a peremptory writ. 
All concur. 





CALDWELL, Administrator, v. Hawkins, Public Administrator, 
Appellant. 


Holt County Probate Court: ITs JURISDICTION IN SETTLEMENT OF 
PARTNERSHIP ESTATE. Under the actsestablishing the probate court 
of Holt county and defining its jurisdiction, (Acts 18t6, p. 84, 26; 
Acts 1870, p. 224, 2 1,) that court had jurisdiction of a suit brought 
by the administrator of the individual estate of a deceased partner 
against the administrator of the partnership estate and the surviv- 
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ing partner, the object of which was to have an account taken, to 
have a receiver appointed for the partnership property pending the 
suit, and to have the property sold and the proceeds applied in pay- 
ment of partnership debts as far as needed, and to have the surplus 
paid to plaintiff. 


Appeal from Holt Circuit Court—Hon. H. 8. KeEttey, 
Judge. 


REVERSED. 


The other defendants alluded to in the opinion were 
Luman, the surviving partner, Jackson, who claimed some 
interest under Luman, the heirs of Warner, the deceased 
partner, and Ames, who was in possession of the property 
under an agreement with Luman, Jackson and the public 
administrator. 


Parish § Collins for appellant, cited Acts 1866, p. 84, 


§$ 1,6; Acts 1870, p. 224, §$ 1, 2; Julian v. Ward, 69 Mo. 
153; Dodson v. Scroggs, 47 Mo. 285; Cones v. Ward, 47 
Mo. 289; Ensworth v. Curd, 68 Mo. 282; Titterington. v. 
Hooker, 58 Mo. 593; Pearce v. Calhoun, 59 Mo. 272 Overton 
v. McFarland, 15 Mo. 313; Miller v. Woodward, 8 Mo. 169. 


Heren & Son and W.W. Caldwell for respondent. 


Luman had taken possession of the mill, claiming one- 
half of same. Hawkins says, in his answer, that he did 
not know what interest the parties owned in said mill. 
Caldwell and the creditors claimed that Luman, and Jack- 
son as his assignee, after the death of Warner, only owned 
one-third of said mill property ; that Luman and Jackson 
were wrongfully appropriating one-half the rents and 
profits, and were both insolvent; that said mill property 
was being destroyed, and being wasted. Under this state 
of facts, certainly no court except one clothed with gen- 
eral equity powers could try and determine the ques- 
tions involved. The question of title to real estate was 
involved between the parties, and to be determined from 
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parol, and the equitable rights of the parties were also to be 
determined from the amount invested. The question of 
the application of rents and profits depended upon the 
equitable title and rights of the parties. Waste, insolvency 
of the parties in possession, were questions that involved, 
or might involve, the appointment of a receiver, as well as 
an accounting between the parties since the death of said 
Warner ; all of which questions were cognizable only by a 
court exercising and clothed with general equity powers. 
The probate court, therefore, had not jurisdiction, and the 
circuit court had. Ensworth v. Curd, 68 Mo. 282; First 
Baptist Church v. Robberson, 71 Mo. 326; Miller v. Woodward, 
8 Mo. 169; Clark v. Henry, 9 Mo. 339; Coil v. Pitman, 46 
Mo. 51; Presbyterian Church v. McElhinney, 61 Mo. 540. 


Norton, J.—It appears from the record in this case 
that there existed in Holt county a partnership composed 
of George Warner and James Luman, under the name and 
style of Warner & Luman; that this partnership was en- 
gaged in the milling business and owned real estate and 
mill property; that said partnership was dissolved by the 
death of said Warner, and that plaintiff became the admin- 
istrator of the individual estate of said Warner, and de- 
fendant Hawkins, as public administrator of Holt county, 
by virtue of an order of the probate court of said county, 
administered upon the partnership estate of said firm ; that 
the said real estate and mill property constituted all the 
assets of said firm; that while both of these estates were 
thus in course of administration, the plaintiff, as the adminis- 
trator of the undivided estate of said Warner, deceased, 
instituted this suit in the circuit court of said county against 
defendant Hawkins, public administrator in charge of the 
partnership estate, and the other defendants, for the pur- 
pose, as averred in the petition, of having an account 
taken, also of having a receiver appointed to take charge 
of the partnership property during the pendency of the 
suit, also of procuring an order for the sale of the said part- 
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nership property and the application of the proceeds, first 
to the payment of the partnership debts, and so much of 
the remainder to the administrator of the estate of said 
Warner as it might be entitled to. The circuit court en- 
tertained jurisdiction of the cause, appointed a referee to 
take an account, and, upon the coming in of his report, 
confirmed the same and directed a sale of the said partner- 
ship property to be made as upon execution, and certain 
dispositions to be made of the proceeds of the sale, which 
it is unnecessary here to mention, as it can in no way affect 
the determination of the question involved in the case. 

The only question presented by the above facts is, 
whether the circuit court had jurisdiction to try the cause. 
That the circuit court had no such jurisdiction, and that 
its exercise was wholly unauthorized, is shown by sections 
1 and 6, Acts 1866, page 84, sections 1 and 2, Acts 1870, 
pages 224, 225, and the cases of Ensworth v. Curd, 68 Mo. 
282; Pearce v. Calhoun, 59 Mo. 272. The acts above quoted 
give to the probate court of Holt county exclusive juris- 
diction over such matters as are embraced in the above 
statement, and the said court was invested with full power 
to do all that the circuit court was asked to do in the peti- 
tion and which it assumed to do, and there is, therefore 
nothing in the case presented in the petition calling for 
the exercise of the chancery power of the circuit court in- 
voked in the case of the First Baptist Church v. Robberson, 
71 Mo. 826. Judgment reversed, in which all concur. 
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Gags, Appellant, v. V att. 


Justices’ Courts: DOCKET ENTRIES: OFFICE. An entry made in the 
docket of a justice of the peace by a former justice after the expi- 
ration of his term of office is a nullity. 


Appeal from Jasper Circuit Court.—Hon. JoszrH CRAVENS, 
Judge. 


REVERSED. 
Gage § Shields and Smith § Krauthoff for appellant. 
J. C. Trigg for respondent. 


Henry, J.—This is an action instituted in the Jasper 
circuit court on a negotiable promissory note executed by 
defendant and payable to Jane M. Gabor, for $400, on 
which defendant paid to the payee $200, who afterward, 
on the 12th day of November, 1877, assigned it to the 
plaintiff. The answer to the petition was a general denial, 
and a special defense, the constituent facts of which are 
that the defendant executed the note to Mrs. Gabor, at the 
request of F. Gabor, her husband, in payment for some 
mineral lands; that in August, 1877, the defendant was 
summoned as garnishee in an attachment suit instituted 
by Henry Pollard in a justice’s court, against said F. Ga- 
bor, and on a trial of said attachment cause Pollard had 
a judgment against said F. Gabor, and subsequently, on 
the issues made by defendant’s answer to interrogatories 
propounded to him as garnishee in said suit, a judgment 
was rendered against this defendant, as garnishee, for $152, 
which, with costs, aggregating $163.36, he paid,.and that 
since then he had paid plaintiff herein $39.35, leaving 
a balance due of $1.75 on the note, which, together with 
all costs accrued in this suit, he had tendered to plaintiff, 
who refused to receive it; and that, at the time the note 
was indorsed to plaintiff, he knew that defendant had been 
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served with a garnishment, as the debtor of F. Gabor, in 
the said suit of Pollard against F. Gabor, on account of 
the said note, and that a judgment had been obtained 
against him. A motion to strike out the answer was over- 
ruled, and plaintiff filed a replication denying the facts 
alleged asa special defense. The defendant had judgment, 
from which plaintiff has appealed. 

The justice by whom the attachment suit and the 
garnishment were tried, was G. W. Lewis, whose successor 
was J. M. Cowgill, who testified that he had possession of 
his predecessor’s dockets; that about six weeks after he 
qualified, he examined said dockets and found no such case 
as that of Pollard against Vail, garnishee, and no judg- 
ment in favor of Pollard against Vail; that the judgment 
in favor of Poilard against Vail was entered on the docket 
after the examination made by him, without his knowledge, 
by some person to him unknown; that the signature of 
G. W. Lewis to the entry was genuine, but that the body 
of the entry is in another hand, and the judgment is with- 
out date. The fourth instruction asked by plaintiff and 
refused, to the effect, that on the foregoing facts testified 
to by Cowgill, if found by the jury, the judgment was of 
no force, and any payment made by the defendant on an 
execution issued thereon, afforded no defense to this action, 
should have been given. The judicial functions of G. W. 
Lewis ceased when his successor was elected and qualified, 
and conceding that he made the entry of the judgment 
on his docket, it was more than six weeks after he had 
ceased to be a justice of the peace, and the judgment, 
therefore, has no validity whatever. Without any further 
notice of the testimony in this cause than to observe that 
it gives ground for suspicion that each party was trying to 
get an undue advantage of the other, we shall reverse the 
judgment and remand the cause. All concur. 
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McKissock v. Tue St. Louris, Kansas City & NorTHERN 
Rartway Company, Appellant. 


Railroad: neciicencr. Where evidence on the part of the plaintiff 
in a common law action against a railroad company for negligently 
killing plaintiff ’s bull, was very slight—barely sufficient to justify 
the court in submitting the case to the jury, and the court, at the 
request of the plaintiff, had instructed the jury that negligence need 
not be proved by positive and direct evidence, but that it would be 
sufficient, if the jury were satisfied of its existence from all the 
facts and circumstances of the case; Held, that it was error to re- 
fuse the defendant an instruction to the effect that negligence on its 
part could not be inferred from the mere fact that the train struck 
and killed the animal. 


Appeal from Ray Circuit Court.—Hon. Grorezk W. Dunn, 
Judge. 


REVERSED. 


Chas. A. Winslow tor appellant, cited Maher v. R. R.Co., 
64 Mo. 267; Pryor v. R. R. Co., 69 Mo. 215; Brown v. R. 
R. Co., 33 Mo. 309; Ward v. Andrews, 3 Mo. App. 275. 


John Mason for respondent. 


Norton, J.—This is a suit to recover damages for the 
alleged killing of plaintiff’s bull by defendant in operating 
its train; upon a trial of which plaintiff had judgment 
for $40, from which defendant has appealed. It appears 
from the bill of exceptions that plaintiff’s attorney admitted 
that the cause of action “was neither founded upon the 
38th section of the corporation act, nor the 48rd section of 
the double damage act, nor the 5th section of the damage 
act, but was a suit at common law.” ‘The only question, 
therefore, in the case is one of actual negligence, which the 
complaint alleges consisted in “ not stopping the speed of 
the train or sounding the alarm whistle.” The animal was 
killed on a dark night by defendant’s train at or near a 
public crossing near the town of Orrick, the train being 
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badly wrecked by the collision. There was evidence tend- 
ing to show that the train was running from ten to twenty- 
five miles an hour, and it also tended strongly to show that 
the animal was first discovered on the track at the distance 
of sixty feet from the engine, and that after its discovery 
everything was done that could be done to prevent the col- 
lision, and that it was unavoidable. On this state of facts 
the court, of its own motion, instructed the jury, in sub- 
stance, that if defendant’s servants, in operating the train, 
failed to use the care and prudence that careful ind prudent 
men would use under such circumstances, by reason of 
which the animal was killed, they would find for plaintiff; 
that negligence need not be proved by positive and direct 
evidence, but that it would be sufficient if the jury were 
satisfied of its existence from all the facts and circum- 
stances of the case. While the above declarations of law 
were unexceptionable, in view of the very slight evidence 
tending to show negligence, which was barely sutticient to 
justify the court in letting the case go to the jury, and the 
further fact that the action was not a statutory action, error 
was committed by the court in refusing to instruct the 
jury at defendant’s request that negligence on the part of 
defendant’s servants could not be inferred from the mere 
fact that the train struck and killed plaintiff’s ox, and for 
this error the judgment will be reversed and the cause re- 
manded, in which all concur. 





Hanp et al., Appellants, v. MoTTER. 


Administration: SALE OF LANDS, THE PURCHASE MONEY OF WHICH DE- 
CEASED HAS NOT PAID. The sale of the interest of a decedent in 
land which he has bought but not fully paid for may, under section 
3, page 94, Waygner’s Statutes, be either public or private, as the 
court may order, or if the order be silent on the subject, then as the 
administrator may choose. If the land be subject to a deed of trust 
for the purchase money, but the court be not apprised of that fact, 
a private sale by the administrator, in the absence of anything in the 
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order to the contrary, cannot be attacked in a collateral proceeding. 
Whether it could be so attacked, if the court making the order were 
at the time, apprised of the existence of the deed of trust, guaere? 


Appeal from Knox Circuit Court.—Hon. Jno. C. ANDERSON, 
Judge. 
AFFIRMED. 


This was an action of ejectment brought by the widow 
and heirs of David E. Hand. Defendant claimed title 
through mesne conveyances from Hand’s administrator. 
The facts appeared to be as follows: David E. Hand 
bought the real estate in question, paying part of the pur- 
chase money in cash, and giving his notes secured by a 
deed of trust on the property for the remainder. Shortly 
afterward he died, leaving the notes unpaid. His adminis- 
trator presented a petition to the probate court for author- 
ity to sell the property at private sale. The petition stated 
that the estate was greatly indebted and that it was for the 
best interest of the estate that the right, title and interest 
of the deceased in the property should be sold to pay the 
purchase money. The court ordered the right, tjtle and in- 
terest of the deceased to be sold in accordance with law for 
the purpose as in said petition set forth. The adminis- 
trator made a sale of the entire property for asum sufficient 
to pay the debt; the court approved the sale, and the pro- 
ceeds were applied in payment of the debt. The estate 
was insolvent and was not otherwise able to pay the debt. 
This was the sale under which defendant claimed. 


O. D. Jones for appellants. 


This was a case in which “a person died leaving land 
incumbered by deed of trust,” and comes within the pro- 
visions of sections 6 and 8, article 3 of the administration 
law, (Wag. Stat., p. 94.) The sale should, therefore, have 
been public. The case does not come within sections 2 and 
8. Those sections provide for a case where the deceased 
has not yet procured the legal title, has a bond for a deed 
or other hypothetical title. 
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L. F. Cottey for respondent. 


Sections 2 and 3, Wagner’s Statutes, page 94, were in- 
tended to provide for all cases where land has been bought 
during the life of the deceased and not paid for by him. 
These sections are silent as to the terms, time and whether 
the sale shall be public or private. These things, there- 
fore, are left to the court todetermine. Garrett v. Bicknell, 
64 Mo. 407. The sale by the administrator at private sale 
was, therefore, valid. If there be any irregularity in the 
proceedings the court will not view it with a critical eye. 
McNair v. O’ Fallon, 8 Mo. 188; Overton v. Johnson, 17 Mo. 
442; Welton v. Hull, 50 Mo. 296; Adams v. Larrimore, 51 
Mo. 130; Me Vey v. Mc Vey, 51 Mo. 406; Tutt v. Boyer, 51 
Mo. 425; Garrett v. Bicknell, 64 Mo. 404; Johnson v. Beaz- 
ley, 65 Mo. 250; North v. Walker, 66 Mo. 453; Voorhees v. 
Bank, 10 Pet. 472; Grignon v. Astor, 2 How. 335; Comstock 
v. Crawford, 3 Wall. 396; Florentine v. Barton, 2 Wall. 216. 


SuErwoop, C. J.—Under section 3, page 94, 1 Wagner’s 
Statutes, the probate court was authorized, when there was 
lack of sufficient assets to pay for real estate purchased by 
the decedent, to order the administrator “to sell all the 
right, title and interest of the deceased therein.” The 
section mentioned does not state whether the sale contem- 
plated by its provisions shall be public or private, conse- 
quently the method thereof seems to have been left in the 
first instance to the discretion of the court making the 
order, or in the absence of any method being thus desig- 
nated, then to the discretion of the administrator. The 
petition in this case, filed by the administrator, asked that 
an order be made that all the right, title and interest of 
the deceased in the land (subject to the notes given for the 
purchase money) “be sold at private sale according to 
law.” The order of sale authorized the administrator to 
sell all the right, title and interest of the deceased in the 
land purchased “ in accordance with law * * for 
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the purpose, as in said petition set forth,” but does not 
designate whether the’ sale should be public or private. 
The administrator sold at private sale, his deed reciting 
that such method was authorized by the order of sale. 
Inasmuch as a sale of all the right, title and interest of the 
decedent in the land would have been valid, whether that 
sale was public or private, and inasmuch as the court did 
not direct in what way the sale should be made, it was 
clearly competent for the administrator to use his own dis- 
cretion and to sell at private sale. So it is altogether im- 
material that the deed of the administrator untruly recited 
an order to sell at private sale, since eitver a sale of that 
description or else a public one would have answered the 
demands of the statute, been “in accordance with law ” 
and thus in obedience to the order made. 

Nor is the validity of the sale affected by the fact that 
the land was incumbered by a deed of trust executed by 
the purchaser for the purchase money. It is true that sec- 
tion 8 of the same article provides that all the right, title 
and interest, etc., be sold at “ public sale,” but it does not 
appear that the existence of the deed of trust was brought 
to the attention of the probate court, and of consequence 
its action in the premises cannot be collaterally assailed, as 
attempted in the present instance. The probate court hav- 
ing, under the terms of section 3, supra, the undoubted 
jurisdiction to order the sale of all the right, title and in- 
terest of the decedent in the land, that jurisdiction was 
not defeated by the existence of the deed of trust, of whose 
existence the court, so far as the record shows, was not 
cognizant. If the court, when making the order of sale, 
had been apprised of the true state of the case, and had 
failed to order a public sale as expressly required by sec- 
tion 8, supra, in such circumstances as the present, and the 
administrator had sold at private sale, a different question, 
one not presented by the record before us, would demand 
solution at our hands, one which we shall not prematurely 
adjudicate. Holding these views, we declare the validity 
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of the sale by the administrator, and affirm the judgment, 
remarking, however, that if Mrs. Hand has been defrauded 
of her dower, and defendant is in a situation where a court 
of equity would charge him as a trustee, to the extent of 
that dower interest, she may take such steps as she may 
be advised. All concur. 





Borvum v. ReEep et al., Appellants. 


A Note Construed to bea Contract of Indemnity. A note 
was given in the followingform: ‘One day after date we, or either 
of us, promise to pay S. P. B. $1,153.10, with interest at eight per 
cent from date, value received. This note for purpose of paying J. 
B. $87 ; paying J. R. A. $953.10; and all other debts which S. P. B. 
is security for.” Held, that the note was intended as an indemnity 
to S. P. B., and that he could not maintain an action upon it until 
he had paid the debts for which he was surety. 


Form of Judgment in Attachment. A judgment in an attach- 
ment suit against a defendant who has appeared to the action, should 
be a general one, not a special judgment against the property at- 
tached. Following Kritzer v. Smith, 21 Mo. 296. 


Appeal from Jasper Circuit Court.—Hon. JosepH CRAVENS, 
Judge. 


REVERSED. 
Wallace & Chiles for appellants. 


The parties intended one of two things, either that 
plaintiff should assume the payment of the notes of Adam 
Reed to Amos and others, absolutely as of his own indebt- 
edness, or that the Reeds thereby agreed to indemnify 
plaintiff against loss and damage in case he should be 
compelled to pay these notes of Adam Reed to Amos and 
others; and the latter is the only fair construction to give 
the instrument, as there is no direct assumption and agree- 
ment in writing by plaintiff to pay these debts of Adam 
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Reed. Isaac H. Reed was but a security on this instrument 
for Adam, and his liability thereon is not to be extended 
by construction beyond the plain and obvious meaning of 
the instrument. Blair v. Perpetual Ins. Co.,10 Mo. 560; 
Cochrane v. Stewart, 63 Mo. 424; Wales v. Nelson, 10 Mo. 19. 

If plaintiff is permitted to recover in this case, then 
he recovers a sum of money from his principal that he has 
never paid and may never pay, and if, in such event, the 
principal should pay the debts himself, defendants would 
be put to a suit against plaintiff, a non-resident, to get 
back their money. The instrument cannot admit of a con- 
struction that would be followed by such results. 

Even a deed absolute on its face, if given as security 
for a debt, will be construed to be a mortgage, and if the 
matter is in doubt, a court of equity will resolve that doubt 
in favor of the theory of a mortgage. O'Neill v. Cupelle, 
62 Mo. 202. The same liberal construction should be given 
to the instrument sued on in this case; and if the evidence, 
taken in connection with the contents of the instrument, 
shows that it was intended as a mere security and indemnity 
to plaintiff, it should be so held and treated. ° 

The judgment is a special judgment with an award of 
special execution against the property attached. This is 
erroneous. Defendants having appeared and answered, 
none but a general judgment could go. Wag. Stat., 189, 
§ 40; Jones v. Hart, 60 Mo. 357; Huzley v. Harrold, 62 


Mo. 520. 


W. C. Robinson for respondent. 


Norton, J.—This is a suit by attachment, commenced 
in the Jasper county circuit court, on a note, of which the 
following is a copy: 

* $1,153 10-100. JaNuARY the 14th, 1878. 


One day 
Six months after date we, or either of us, promise to 


pay S. P. Borum, or order, the sum of one thousand one 
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hundred and fifty-three dollars and ten cents, with interest 
at eight per cent from date, value received. This note for 
purpose of paying John Bonecuta the sum of $87; paying 
J.R. Amos $953 10-100; paying Dickson $8; and all other 
debts which 8. P. Borum is security for. 

A. REEp, 

I. H. Reep.” 


Defendants appeared and filed separate answers, in 
which they alleged that the said instrument, after its execu- 
tion, had been materially altered by the erasure of the 
words “six months,” and the insertion of the words “ one 
day;” that said alteration was made without their knowl- 
edge or consent, and had never been sanctioned by them, 
or either of them. The answer further set up that said 
obligation was given for the sole purpose of indemnifying 
plaintiff against loss by reason of his suretyship for de- 
fendant Adam Reed on a note to one Amos and other per- 


sons named; that said debts of Adam Reed to Amos and 
other persons remained unpaid, and that plaintiff had 
never paid any part of said debts, and that until such pay- 
ment by him the obligation in suit was without considera- 


tion. 
On the trial plaintiff had judgment, from which the 


defendants have appealed, and the material grounds of 
error assigned in the motions for new trial and in arrest are, 
that the judgment rendered was unauthorized, and that 
the court erred in refusing to give certain declarations of 
law asked by defendants, to the substantial effect that if the 
instrument sued on was intended merely to indemnify 
plaintiff against loss by reason of his having to pay, as 
security for Adam Reed, the debts mentioned therein, 
plaintiff was not entitled to recover, unless the evidence 
showed that he had sustained loss by making such pay- 
ments. 

That the instrument sued on was intended as a mere 
indemnity we think not only shown by the evidence of de- 
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La wore con. fendants as to what occurred when it was 


Se ror im executed, which was received without objec- 
—— tion, but also by the purpose expressed on 
the face of the writing. There can be no question that if 
the debts for which plaintiff was bound as the surety of 
Reed had been paid by Reed, no recovery could be had on 
the obligation sued upon, and it seems to be equally clear 
that before plaintiff could ask to be indemnified, he should 
be required to show that he had sustained loss by the pay- 
roent of the notes against which he was to be indemnified. 
The fourth instruction asked by defendants substantially 
embraced the above principle, and should have been given. 

The judgment rendered in the case directing and or- 
dering, as it does, the sale of the attached property, is 
2. FORM oF sure. erroneous, according to the authority of the 
MENT. case of Kritzer v. Smith, 21 Mo. 296, where 
it was held that, in an attachment suit, where the parties 
are summoned or appear to the action, while the judyment 
should be a general one, it would be error to condemn the 
attached property to be sold “as under such a judgment 
the attached property need not be necessarily sold. If there 
is other property sufficient to satisfy the execution the de- 
fendant may surrender it, and have the attached property 
if he wills it.’ This case was followed in the case of Jones 
v. Hart, 60 Mo. 351. 

For the above errors the judgment will be reversed 
and cause remanded, in which all concur. 
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Sniper v. Tue St. Louis, Iron Mountain & SoutTHeRN Ralt- 
way Company, Appellant. 


Assessment of Damages in an Action of Tort: REcoRD EN- 
Tries. If it appears by the record in an action of tort that the 
assessment of damages was not founded on evidence heard in the 
case, the judgment will be reversed. Thus, where the recital in 
the judgment entry was: “And the amount of plaintiff’s demand 
being ascertained by said account,” (i. ¢., by plaintiff ’s statement, ) 
‘the court doth assess the amount due by defendant to plaintiff at 
the sum,” etc., and it did not appear by anything else in the record 
that any evidence was heard to determine the amount of plaintiff’s 
recovery; Held, that the error was fatal. See Boswell v. Railway 
Co., post, p. 470 

Railroad: statutory puty To FeNcE. The 43rd section of the 
railroad law, as it has stood since the amendment of 1875, (Sess. 
Acts, p. 131,) requires railroad companies to fence the sides of their 
roads where they run through uninclosed lands, whether prairie or 
timber, as well as where they pass through, along or adjoining in- 
closed and cultivated fields. 

: LIABILITY FOR FAILURE TO FENCE. If cattle come upona 
railroad track at a point where the track is required by law to be 
fenced, but is not fenced, and in consequence of the want of a fence, 
are killed, the railroad company will be liable; and this though the 
killing occur at a point where the company is not required to fence. 


Appeal from Bollinger Circuit Court.—Hon. J. B. Rosrnson, 
Judge. 


REVERSED. 
Smith § Krauthoff with W. R. Donaldson for appellant. 
Cahoon & Whybark for respondent. 


Henry, J.—There is nothing in the trauscript to show 
that the bill of exceptions was ever filed, and, therefore, 
we can consider no error not appearing in the record 
proper. 

The suit originated before a justice of the peace, and 
was for double damages under the 48rd section of the rail- 
road law, (Wag. Stat., 310, 311,) for killing three hogs, the 
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property of plaintiff, and the statement which appellant 
complains is insufficient to support the judgment, is as 
follows: “ Plaintiff states that the defendant is a corpora- 
tion duly organized and existing under the laws of the 
State of Missouri, under the name and style of the St, 
Louis, Iron Mountain & Southern Railway Company, and 
is the owner of that certain railroad which passes through 
the township of Lorance, in the county and State afore- 
said, known as the St. Louis, Iron Mountain Railroad. 
Plaintiff further states, that detendant has wholly failed 
to ever construct and maintain lawful fences, or any fences 
at all, on thesides of its said railroad, where the same passes 
through, along or adjoining inclosed or cultivated fields 
or uninclosed lands, at a point on its said railroad between 
mile posts number 189 and 140, in said township, county 
and State; that, by reason of the said defendant failing to 
construct and maintain said fences along the sides of its 
said railroad at the place aforesaid, on or about the 7th day 
of July, 1877, one of his hogs of the vaiue of $3, strayed 
upon said railroad, at the place aforesaid, and was then 
and there run over and killed by defendant’s locomotive 
and cars, operated on said railroad by its agents, servants 
and employes; that afterward, on or about the 15th day of 
August, 1877, two of his hogs, one of the value of $3 and 
the other of the value of $10, strayed upon said railroad 
at the place aforesaid, and were, at said place, run over and 
killed by defendant’s locomotives and cars operated on 
said railroad by its agents, servants and employes. Plaintiff 
states, that said point was not a public crossing on said 
railroad, nor a depot or switch thereof, nor the street of 
any village or town. Plaintiff, by reason of the acts of 
defendant as aforesaid, prays judgment for $32, being 
double damages given by the statute in such cases made 
and provided, and for costs of suit.” 

The judgment of the court was: “And now, at ghis 
day, come, etc., and this cause coming on for trial, the 
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1 assrsewent or Same, all and singular, is submitted to the 
hetioN or torr, COUrt for trial, and the court, after hearing 
record entries. —_ a] the evidence in the cause, and having fully 
considered the premises, finds that the said defendant is 
justly indebted to plaintiff on account of certain stock 
killed by said railroad company, belonging to said plaintiff, 
and the amount of plaintiff’s demand being ascertained by 
said account, the court doth assess the amount due by the 
said defendant to the plaintiff at the sum of $12. . 
* It is by the court, therefore, considered and ad- 
judged,” ete. 

By the law the issues joined were to be submitted to 
a jury, or, by agreement, to the court, and the amount of 
damages as well as any other issue, was to be found on 
testimony adduced at the trial. Neither court nor jury, 
without evidence on that issue, was authorized to find more 
than nominal damages, and it was a palpable error to ascer- 
tain the amount solely by reference to the statement filed, 
and as the court, by its judgment, expressly declares that 
the damages were so ascertained, we cannot presume, in 
favor of the judgment, that it was otherwise. 

Wetzell v. Waters, 18 Mo. 396, was an action for dam- 
ages by an administrator for the seizure and sale, by a sheriff 
under execution, of slaves belonging to intestate’s estate. 
The suit was against the obligor in a bond of indemnity 
given to the sheriff. There was a judgment by default, of 
which the following was the entry upon the record: “The 
said defendants failing to appear and answer, etc., * 

* judgment is rendered against defendants for want 
of an answer, and the said plaintiff not requiring a jury 
to assess his damages, the court does find that the said 
plaintiff have and recover from said defendants the sum of 
$3,150 for his damages sustained, etc. It is, therefore, or- 
dered.” From this judgment defendants appealed, and 
this court reversed it, and Judge Scott, delivering the 
opinion of the court, said: “It does not appear from the 
record that the damages were assessed in a legal way. 
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It seems that the court took it for law that the damages 
claimed, as there was a judgment by default, should be the 
standard for the regulation of the amount of plaintiff’s 
recovery. The late practice act does not seem to have 
varied the measure of damages in actions founded on 
wrongs causing injury the extent of which can only be 
ascertained by the execution of a writ of inquiry. Where 
the demand is not liquidated, or where the law does not fix 
the measure of damages, a writ of inquiry must be executed 
by a court or a jury, and the damages sustained must be 
shown by proof. This it appears was not done. The en- 
try is that ‘the court does find that the said plaintiff have 
and recover from the said defendants the sum,’ etc., as 
if the damages sustained appeared of record, or as if the 
amount was a matter fixed by law. It is not maintained 
that the entry of the execution of a writ of inquiry should 
contain the fact that evidence was heard or witnesses were 
examined, but it should appear that the damages were as- 
sessed before a judgment is rendered. Had the damages 
awarded been less than the sum claimed, it might be-pre- 
sumed that this was done. But as the record’ appears, it 
would seem that the court took it for a matter of law that 
the damages claimed should be the measure of plaintift’s 
recovery.” 

If there had been nothing declared in the judgment as 
to the manner in which the court, in the case at bar, found 
the damages, we might presume in its favor that the pro- 
ceedings were regular, and that there was evidence heard 
authorizing the finding, or if there were a bill of excep- 
tions preserving the testimony, which contained evidence 
of the value of the stock killed, we might reject as sur- 
plusage that part of the judgment which presents the 
difficulty. But what purports to be a bill of exceptions, 
even if we could consider it, does not contain the evidence 
or any evidence in the cause, and we cannot reject as im- 
material that portion of the entry, and assume as a fact the 
contrary of what the court has declared, with nothing 
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whatever in the transcript to show that the fact was not 
as solemnly declared by the court. 

That the court found less than plaintiff claimed in his 
statement does not show that the court heard evidence 
with regard to the damages, and the expression of Judge 
Scott in Wefzell v. Waters, supra, that: ‘“ Had the damages 
awarded been less than the sum claimed, it might be pre- 
sumed that it was done,” (that is, that a writ of inquiry 
was executed,) might be accepted as a correct intimation 
of the law, but there the record was silent on the subject. 
It neither appeared that there was or was not a writ of 
inquiry, and perhaps the presumption might have been 
indulged as suggested in that case. Here the record is not 
silent, but in the judgment it is solemnly declared that the 
damages were ascertained from the statement in the peti- 
tion. 

This suit was for stock killed in 1877. The act of 
1875 amended section 43 by striking out the word “prairie,” 
&. namacsne: stat thereby requiring the railroad company to 
fence. fence the sides of their roads where they ran 
through uninclosed lands, whether prairie or timber, as 
well as where they pass through, along or adjoining inclosed 
and cultivated fields. The cases cited by appellant’s counsel 
were decided upon the 43rd section before it was amended 
by the act of 1875. 

The petition substantially alleges all the facts neces- 
sary to constitute a cause of action under the 43rd section. 
8 ay It alleges that at the point where the stock 
fence. stray ed upon the track it was not fenced as 
required by said section, and that in consequence of such 
failure the stock were killed. It does not negative the fact 
that the killing occurred at a point where the company 
was not required to fence, but this was unnecessary. If 
they got upon the track at a place where the company was 
required but had failed to fence, and in consequence thereof 
were killed, it does not matter where the killing occurred. 
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Cecil v. Pacific R. R. Co., 47 Mo. 249; Witthouse v. Atlantic 
§ Pacific R. R. Co., 64 Mo. 528. 

For the error above noticed the judgment is reversed 
and the cause remanded. All concur except Norton, J., 
who dissents. 











Boswett v. Tue St. Louis, Iron Mountarms & SouTHERN 
Rattway Company, Appellant. 


Assessment of Damages in an Action of Tort: REcoRD ENTRIEs. 
This case differs from the case of Snider v. Railway Co. ante, p. 465, 
in this, that a bill of exceptions in this case contained a statement 
that “ the plaintiff introduced evidence tending to prove his claim 
for damages,” and also a statement that “‘ the court found the issues 
for the plaintiff.”” Held, that these recitals fairly construed, showed 
that the finding of the court as to the amount of recovery was based 
upon evidence heard in the cause. The judgment was, therefore, 
affirmed. 


Appeal from Bollinger Circuit Court.—Hon. J. B. Rosiyson, 
Judge. 


AFFIRMED. 
Smith § Krauthoff with W. R. Donaldson for appellant. 
Cahoon § Whybark for respondent. 


Henry, J.—This record presents the same questions 
which were considered and determined in Snider v. The St. 
Louis, Iron Mountain § Southern Ry. Co., ante, p. 465, with 
this difference, that in this there was a bill of exceptions, 
in which, although the evidence is not preserved in full, it 
is stated that “the plaintiff introduced evidence tending to 
prove his claim for damages for killing the stock sued for,” 
and that “the court found the issues for the plaintiff.” 
Evidence tending to prove plaintiff’s claim for damages 
would tend to prove the amount; for that was an impor- 
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tant element of his claim. This is not a forced construction 
of the statement, in view of the commendable practice of 
abbreviating in bills of exception by stating; instead of in- 
serting all the evidence, that it tended to prove certain 
facts. Upon the whole record, one part of which imports 
the same absolute verity as another, then, there was no 
error, it appearing that the court heard evidence as to the 
amount of damages. In other words, taking the whole 
record, we cannot say that no evidence was heard by the 
court, sitting as a jury, which authorized the finding on 
the question of damages. And if the statement in the 
judgment is to be regarded as contradicting that in the bill 
of exceptions, then the record must be treated as silent on 
the subject to which the contradiction relates; for it can- 
not be said that the one rather than the other is true; and 
if the record is to be taken as silent on the subject to which 
the contradiction relates, then the judgment must stand. 
The judgmeut is affirmed. All concur. 





Razor v. Tue St. Lovuts, Iron Mountain & SoutHern Ratt- 
way Company, Appellant. 


1, Justices’ Courts: PLEADINGS: CERTAINTY REQUISITEIN. The same 
completeness requisite to a petition in the circuit court has never 
been required in an action before a justice of the peace. It is suf- 
ficient if the statement in such an action advise the opposite party 
of the nature of the claim, and be sufficiently specific to be a bar to 
another action. 

But per SHerwoop, C. J.: There is no substantial difference in 
the requirements of the statute between the statement filed before 
a justice of the peace anda petition in the circuit court. A party 
sued before a justice is as much entitled to be informed of the 
ground of recovery sought against him as if sued in the circuit 
court. 


Railroads: sTaTUTORY DUTY TO FENCE. Since the amendment of 
1875 to the 48rd section of the railroad law, (Sess. Acts, p. 131,) the 
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railroad companies have been bound to fence their roads wherever 
they pass through uninclosed lands, whether prairie or timber. 

: JUSTICES’ COURTS: PLEADINGS. The statement filed in this 
case, (an action under the 43rd section of the railroad law,) before 
a justice of the peace; Held, sufficient to advise the defendant for 
what he is sued, and, therefore, good. 


Appeal from Madison Circuit Court.—Hon. J. B. Roxsrson, 
Judge. 


AFFIRMED. 
Smith § Krauthoff with W. R. Donaldson for appellant. 
L. H. Alford for respondent. 


Norton, J.—This is a suit commenced before a justice 
of the peace, on the following statement: “ Plaintiff, for 
a cause of action, states that the defendant is a corpora- 
tion duly organized and existing as such by virtue of the 
general and special laws of Missouri, and that as such cor- 
poration, it is the owner of that certain railroad known as 
the Iron Mountain Railroad, which passes through Castor 
township in said county ; that as such railroad corporation 
it was the duty of defendant to erect and maintain lawful 
fences, gates, cattle-guards and road-crossings on the sides 
of its said railroad in said township of Castor, where the 
same passes through, along and adjoining inclosed and 
cultivated fields and uninclosed lands; that it failed so to 
erect and maintain said fences, gates, cattle-guards and 
road-crossings at a point on said railroad in said township 
of Castor, about between mile posts ,on or 
about the 18th day of July, 1876, by reason of which neg- 
lect and default, two of the plaintiff’s hogs, of the value 
of $18, strayed at said point, (which was not a public road 
or road-crossing, nor a street of any town or incorpora- 
tion,) on the defendant’s said railroad, where the same 
passes through, along or adjoining inclosed or cultivated 
fields and uninclosed lands, and were negligently and care- 
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lessly run over and killed by the defendant and the loco- 
motives, engines and cars, which were then and there 
negligently and carelessly being run by defendant and its 
servants and employes—wherefore plaintiff demands double 
damages for the killing as aforesaid of said (hogs) cattle, 
to-wit: The sum of $36, as is given by the statute in such 
cases made and provided,” ete. Plaintiff obtained judg- 
ment before the justice, and on a trial of the eause in the 
circuit court on defendant’s appeal, plaintiff again ob- 
tained judgment, from which defendant has appealed to 
this court. 

As the record contains no order showing that a bill of 
exceptions was filed, we can only look to the record proper 
for discovery of error, and the only error which defend- 
ant’s counsel says it discloses, is that the statement, on 
which the action is based, is insufficient. 

Under the authority of the cases of Norton v. The 
Hannibal § St. Joseph R. R. Co., 48 Mo. 387, and Iba v. 
1. susricr's counts: bas —— § ™ — R. R. —_ - -_ 
Painty requisite 470, the above statement sufficiently -sets 

“4 forth the cause of action. In these cases it 
was held that the same completeness requisite to a petition 
in the cireuit court has never been required in “a state- 
ment of the facts constituting the cause of action” before 
a justice of the peace. It is sufficient if such statement 
advise the opposite party of the nature of the claim, and 
be sufticiently specific to be a bar to another action. Jus- 
tice’s courts are popular tribunals, before which ordinary 
disputes can be adjusted without the aid of attorneys; and 
it would defeat the end of their organization if the rules 
of practice and pleading found necessary in courts of rec- 
ord were applied to their proceedings. The statute ex- 
pressly provides that no formal pleading shall be required 
before justices of the peace. 

It is insisted that the above statement is insufficient 
because it alleges that defendant did not fence its road 
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2, RAILROADS: stat- W here it passed through or along uninclosed 
utory dutyt 

fence. ° timbered lands, and to sustain this objection 
we have been cited to several cases decided by this court. 
These decisions are inapplicable for the reason that they 
were made on the 43rd section, article 2, chapter 37, Wag- 
ner’s Statutes, before said section was amended by the 
Acts of 1875, page 131. The law, as it stood before this 
amendment, only imposed upon railroad companies the 
duty of fencing the sides of their roads where they passed 
through, along or adjoining inclosed or cultivated fields or 
uninclosed prairie lands. By the amendment of 1875, 
supra, the said companies are required to fence where the 
road passes through or along or adjoining inclosed or cul- 
tivated lands or uninclosed lands. The word “prairie” being 
stricken out of the section by the amended act, required 
fences to be erected where the road passes through unin- 
closed lands whether prairie or timber. 

The defendant was advised by the statement that the 
injury complained of was inflicted in the township where 
e : justices’ the suit was brought, thus showing jurisdic- 
courts: pleadings. tion in the justice; also that deféndant failed 
to erect and maintain such a fence as by law it was required 
to maintain, and that by reason of this neglect and failure 
the stock sued for strayed on the road and was killed. 
The object of these statements is to advise the defendant 
for what he is sued, and that this object is fully accom- 
plished by the statement in this case is clear. This case is 
distinguishable from the case of Cunningham v. The Han- 
nibal & St. Joseph R. R. Co., 70 Mo. 202, in this, that there 
there was noaverment or anything equivalent to an averment 
that the injury complained of was occasioned by the failure 
of the company to erect and maintain fences along the 
sides of its road. For liberal constructions given to such 
statements, see Armstrong v. Keleher, 71 Mo. 492, and Cum- 
mings v. The St. Louis, Iron Mountain § Southern Ry. Co., 
70 Mo. 570. Judgment affirmed. All concur, Henry, J., 
and Sxerwoop, C. J., concurring in the result. 
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Suerwoop, C. J.—I concur in the result, but will say 
that in my opinion there is no substantial difference in the 
requirements of the statute between the statement filed 
before a justice of the peace and a petition filed in the cir- 
cuit court. In the former case the statute requires “a 
statement of the facts constituting the cause of action,” 
(Gen. St., 701, § 13,) and in the latter “ a plain and concise 
statement of the facts constituting a cause of aciion.” 
Gen. St., 658, § 3. A party sued before a justice is as 
much eutitled to be informed of the ground of recovery 
sought against him as if sued in the circuit court; the leg- 
islature of this State were evidently of the same opinion, 
for so they have commanded. 





Key v. Tue Sr. Lovuts, Iron Mountain & SoutrHEeRN RAILWAY 
Company, Appellant. 


Justices’ Courts: pLrapinc. On the authority of Razor v. The St. 
Louis, Iron Mountain & Southern Ry. Co., ante, p. 471, the statement 
filed in this case (an action under the 43rd section of the railroad 
law) before a justice of the peace, is Held sufficient. 


Appeal from Bollinger Circuit Court.—Hon. J. B. Rosryson, 
Judge. 


AFFIRMED. 


The petition was as follows: Plaintiff states that 
defendant is a corporation, duly organized, etc., and is the 
owner of that certain railroad which passes through the 
township of Lorance, in the county and State aforesaid, 
known as the St. Louis, Iron Mountain & Southern Rail- 
road. Plaintiff states that defendant negligently failed to 
construct apd maintain lawful fences on the side of its said 
railroad, where the same passes through, along or adjoining 
inclosed or cultivated fields, or uninclosed lands, with open- 
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ings and gates therein, at a point thereon between mile 
posts numbered 135 and 136 in said township, which was not 
a public crossing, nor the street of any village or town, nor 
used by defendant for depot purposes or switch; and 
plaintiff states that defendant negligently failed to con- 
struct and maintain cattle-guards thereat sufficient to pre- 
vent horses, cattle, mules and all other animals from getting 
upon said railroad. Plaintiff states that by reason of de- 
fendant neglecting and failing to construct fences along its 
said railroad at the places aforesaid, on or about the 15th 
day of September, 1877, his mule strayed upon said rail- 
road at the point there, as aforesaid, where the same was 
not fenced, as aforesaid, and was run over and killed by 
defendant’s locomotive and cars operated on said railroad 
by its agents, servants and employes. Plaintiff states that 
said mule was worth the sum of $60; wherefore plaintiff 
prays judgment, etc. 


Smith § Krauthoff with W. R. Donaldson for appellant. 


Cahoon § Whybark for respondent. 


Norton, J.—This suit was instituted before a justice 
of the peace to recover damages for stock killed on defend- 
ant’s road by reason of its failure to fence along the sides 
of its track. As the bill of exceptions contains neither 
motion for new trial nor in arrest, the only question in the 
case is, whether the statement filed before the justice sets 
forth a cause of action. The statement in this case is 
more specific than the one which we held to be sufficient 
in the case of Razor v. The St. Louis, Iron Mountain § 
Southern Ry. Co., ante, p. 471, and as no error appears in 
the record proper, for the reasons given in the above case 
the judgment will be affirmed. All concur. 
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Woop, Administrator, v. MattHEws, Appellant. 


1. Parol Evidence: promissory NoTE: PLEDGE. Parol evidence is 
admissible for the purpose of showing that a note transferred by 
indorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. 


2. Promissory Note: rowers or A pLeDGEE. The pledgee of a 
promissory note has no right to surrender it to the maker without 
payment, or to dispose of it otherwise than by a fair sale. If he 
cannot collect it, he must return it to the pledgeor. If he surrend- 
ers it, he will be chargeable with its full amount; so too, if he 
makes use of it in any transaction of his own. 


3. Impeaching Evidence: wirness. Evidence offered to impeach 
the character of a witness must relate to the time when his testi- 
mony is given, not to a prior time. 

4. Witness. When one of the parties to a contract in suit is dead, 
the other is not a competent witness for any purpose whatsoever. 
Following Ring v. Jamison, 66 Mo, 424, and other cases. 


5. Administration on Estate of Non-resident. Administration 
may be taken out in this State upon the estate of a non-resident, 
whether there be any administration in the state of his residence or 
not. Following Spraddling v. Pipkin, 15 Mo. 118. 


Appeal from Johnson Circuit Court.—Hon. Noau M. Girvan, 
Judge. . 


AFFIRMED. 


Bridgewater testified, on the part of the plaintiff, that 
defendant told him he held the note as security. Defendant 
offered to testify on his own behalf that what he told 
Bridgewater was, that at first he held the note as collateral 
security for the payment of the $200 note Mrs. Simpson 
owed him and some other little debts, but that when she 
was stopped by the constable he bought the note of her. 
This offer was rejected, and the evidence was excluded. 


G. N. Elliott with Land § Sparks for appellant. 


1. Plaintiff’s letters of administration were prema- 
turely issued. There was no administration in Kansas. 
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Spraddling v. Pipkin, 15 Mo, 118; 2 Kent Com., 434, 435; 
Story Confl. Laws; §§ 513, 514. 

2. The court should not have admitted plaintifft’s 
evidence given to prove that the note was transferred as 
collateral security. He had no right by parol testimony to 
impose a condition on the written indorsement. Edwards 
on Bills, 312; 1 Parsons Contracts, 210; 2 Parsons Notes 
and Bills, 23; 1 Greenleaf Ev., § 276, note 2; Dale v.Gear, 
88 Conn. 15; Lee v. Pile, 37 Ind. 107; Wilson v. Black, 6 
Blackt. 509; Fassin v. Hubbard, 55 N. Y. 465; Charles v. 
Denis, 42 Wis. 56; Bank v. Smith, 27 Barb. 489; Doolittle 
v. Ferry, 20 Kas. 230. 

3. The evidence offered by defendant to prove the 
value of the land covered by the deed of trust, should have 
been received for the purpose of showing what the note 
was worth. Bridgewater was insolvent, and this land was 
the only property out of which the note could be paid. 

4, Asthe consideration mentioned in the deed is only 
prima facie evidence of the consideration, it was competent 
to prove that the $4606 cash paid tor homestead was its fair 
and full value, and that estimating the considération of the 
transfer to defendant, ghe balance due on Bridgewater's 
note was not considered as of any value, he being then in- 
solvent. 

5. Defendant’s testimony as to the conversation with 
Bridgewater should have been admitted. It was no objec- 
tion that Mrs. Simpson was dead, because the testimony 
related to matters of which she knew nothing, to which 
she was not a party, and which occurred after her death. 
Stanton v. Ryan, 41 Mo. 510; Looker v. Davis, 47 Mo. 140; 
Poe v. Domic, 54 Mo. 119; Martin v. Jones, 59 Mo. 181; 
king v. Jamison, 2 Mo. App 584; McKean v. Massey, 9 
Kas. 602; Clary v. Smith, 20 Kas. 83. 


W. W. Wood and W. H. Brinker for respondent. 


1. The question as to whether the indorsement was 
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in full or in blank, was submitted to the jury, and there 
was no evidence to show that it was in full until several 
months after the note came into the hands of appellant, 
and then the indorsement is shown to have been in his 
own handwriting, and the jury undoubtedly came to the 
conclusion that it was made in blank and filled up by ap- 
pellant himself after it had been delivered to him. The 
jury must have found also that the note was transferred as 
collateral security, and if so, appellant had no right to fill 
up the indorsement contrary to the agreement under which 
it was made. Story Prom. Notes (3 Ed.) § 138; Kuntz v. 
Temple, 48 Mo. 77. 

2. The evidence offered as to the value of the home- 
stead conveyed by Bridgewater to the appellant was also 
properly rejected. The jury found that the note was trans- 
ferred as collateral security, and unless appellant had shown 
that he had authority to make a compromise of the note 
he was unquestionably bound to respondent for its face 
value with interest, upon proof that he had surrendered it 
to the maker. 

3. The testimony of the defendant in regard to the 
conversation with Bridgewater was clearly inadmissible. 
Ring v. Jamison, 66 Mo. 424; Hisaw v. Sigler, 68 Mo. 449 ; 
Angell v. Hester, 64 Mo. 142. 

4. The court properly ruled out the testimony offered 
to impeach the character of Simpson and wife for truth. 
The inquiry must be confined to their reputation among 
their neighbors at the time of testifying, and not to those 
who were their neighbors three years before. The time 
was too remote. 1 Greenleaf Ev., § 461; Aurora v. Cobb, 
21 Ind. 493; Rucker v. Beaty, 3 Ind. 70; Walker v. State, 6 
Blackf.1; People v. Abbott, 19 Wend. 192; State v. Howard, 
9 N. H. 485; Chance v. Indianapolis, etc., 32 Ind. 472; Web- 
ber v. Hanke, 4 Mich. 198; Hamilton v. People, 29 Mich. 
178, 188; Kelley’s Crim. Prac., § 361. 


Henry, J.—Plaintiff administered on the estate of 
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Jane Simpson, deceased, in Johnson county, Missouri. The 
intestate resided and died in the state of Kansas. In April, 
1875, the defendant held a note for collection in favor of 
Jane Simpson against one Bridgewater, for $1,200, secured 
by a deed of trust on a tract of land in Johnson county. 
She was indebted to defendant by note in the sum of $200, 
andin April, 1875, being about to leave this State for Kan- 
sas, the constable seized a team of horses as her property, 
under an execution in favor of one Ham, and she sent for 
defendant, and by an arrangement between them the team 
was released, and she assigned to defendant the said note 
for $1,200—as collateral security, plaintiff alleges, for her 
note of $200 and the amount of the execution; but abso- 
lutely, as alleged by defendant. This suit is to recover the 
balance of the amount of said $1,200 note, allowing de- 
fendant credit for the $200 note, the said execution debt, 
and other small amounts advanced for intestate by the 
defendant, plaintiff alleging that defendant had collected 
and never accounted forthe full amount of the Bridge- 

water note. Plaintiff had a judgment for ante 40, from 
which defendant has appealed. 

The evidence for plaintiff tended to prove that the 
Bridgewater note was assigned to defendant as collateral 
security, while that of defendant tended to show that it 
was an absolute sale of the note. The land conveyed by 
the deed of trust to secure the note was sold under that 
deed for $431; and, subsequently, the defendant purchased 
of Bridgewater another parcel of land, about five acres, 
which he held as a homestead, for the consideration of 
$1.200, as shown by the deed, of which he paid $460 cash, 
and, in satisfaction of the balance, delivered to Bridge- 
water the note for $1,200, upon which there was then due 
a balance of about $800. Bridgewater testified that $1,200 
was the consideration for the homestead. Defendant, on 
the other hand, testified that the consideration was the 
amount of cash he paid, and that the note was given up 
because it was worthless. He offered to prove that the 
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value of the homestead was no more than the cash pay- 
ment, but this evidence was excluded. He also offered to 
show that the full value of the land sold under the deed 
of trust was the amount it sold for, which was also ex- 
cluded. 

The questions to be determined relate to the action of 
the court in permitting plaintiff to prove that the $1,200 
note was assigned to defendant as collateral security—in 
excluding evidence of the value of the land above men- 
tioned—of testimony offered to impeach two of plaintift’s 
witnesses—of a receipt executed by the intestate to de- 
fendant—of her note for $200 to defendant offered by him, 
and to instructions given for plaintiff, and the refusal of 
instructions asked by defendant. 

The court did not err in admitting plaintiff’s evidence 
to show that the note was indorsed to defendant to be held 
1. parotevivence: by him as-collateral security. It is admissi- 
promissory note: Ps ° . . ‘ 
pledge. ble to prove that a bill of sale of any species 
of property, or a deed to real estate, although absolute on 
its face, was intended as a mortgage. Johnson v. Huston, 
17 Mo. 59. ‘The cases cited by appellant’s counsel decide 
that evidence is not admissible to show any other liability 
of an indorser than that expressed in the written indorse- 
ment if in full, or implied by law if in blank. In those 
cases there was no question that the absolute right to the 
note did and was intended to pass by the indorsement. 
Lewis v. Dunlap, 72 Mo. 174. 

Nor did the court err in excluding evidence of the 
value of the two parcels of land. The defendant was not 
a pao meccony charged on account of the land sold under 
pledyee. the deed of trust for more than it sold for; 
and with respect to the five acre tract purchased by defend- 
ant of Bridgewater, it makes no difference what its real 
value was, or what consideration he paid for it. If the 
note belonged to the plaintiff’s intestate, (and the jury has 
so found,) the defendant is chargeable with its full amount. 


If it was worthless, it was his duty to return itto her. He 
31-73 
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had no authority to dispose of it otherwise than by a fair 
sale to reimburse himself for amounts advanced for the 
intestate, or owing from her to him by note or otherwise. 
An authority to collect does not include authority to give 
away a note. Whether defendant gave $1,200 or only $460 
for the five acre tract, he used the intestate’s note in that 
purchase, and gave it up to the maker to be canceled. 

The evidence offered to impeach two of plaintiff’s 
witnesses, was that their character was not good in 1875. 
3. mpracntne ryt. Lbe trial was in 1878. There was no offer 
DENCE: witness. Of any other impeaching testimony, and the 
court properly sustained an objection to tliat offered. 
Rucker v. Beaty, 3 Ind. 70; Walker v. State, 6 Blackf. 1. 

The testimony of defendant, with respect to a conver- 
sation he had with Bridgewater, was inadmissible and 
4. WITNESS. properly excluded. Ring v. Jamison, 66 Mo. 
424; Angell v. Hester, 64 Mo. 152; Hisaw v. Sigler, 68 Mo. 
449. 

The receipt executed by the intestate to Matthews, 
dated April 24th, 1875, “ for $79.80, in full of all demands 
to date,” was irrelevant. It only showed that at that time 
defendant was not in her debt. He had not then collected 
a dollar of the $1,200 note. and without some explanation 
it is impossible to conceive what bearing it had upon the 
issues before the jury. Nor was there any error in exclud- 
ing the $200 note given by the intestate, payable to the 
defendant, offered in evidence by the latter. That such a 
note had been given was already in evidence; and here 
it may be observed, in view of defendant’s testimony: 
“That this note had been delivered to the intestate by the 
defendant when he purchased of her the Bridgewater 
note,” asa part of the consideration forthe Bridgewater note 
—that if true, the administrator plaintiff was the proper 
custodian of that note, and defendant’s possession of it is 
a circumstance which tends strongly to contradict his own 
testimony, and to corroborate that of plaintiff, that he held 
the $1,200 note only as collateral security. 
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Of the instructions, we have only to say that they are 
in harmony with the views herein expressed. The fourth 
given for defendant, declared that the verdict should be 
for him, if the jury found that he had purchased the note, 
without regard for the consideration paid for it, or the 
value of the land given to secure it; and his one, two and 
three were properly refused, because the fourth contained 
all that was asked in the first, and the second and third 
were erroneous in declaring that parol evidence was inad- 
missible to show any other contract than that expressed in 
the indorsement of the note. 

The defendant’s counsel contends that the administra- 
tion on the estate of Jane Simpson in this State, before 
| apuixistraziox there was any administration in the state of 
RESIDENT. Kansas, where she resided at the time of her 
death, was premature, and conferred no right upon the 
administrator in this State to sue, and cites Spraddling v. 
Pipkin, 15 Mo. 118, in which Judge Gamble, delivering the 
opinion of the court, says: “Judge Jackson, in delivering 
the opinion of the court in Sterens v. Gaylord, 11 Mass. 263, 
properly declares the law in this language: ‘It is true 
that such auxilliary administration is not usually granted 
until an administrator is appointed in the place of the de- 
ceased’s domicile. But this cannot be a necessary pre- 
requisite, for if so, and it should happen that administration 
is never granted in the foreign state, the debts due here, 
under such circumstances, to a deceased person, could never 
be collected; and the debts due from him to citizens of the 
state might remain unpaid.’” We have discovered no 
error in this record that would justify a reversal of the 
judgment, which is, therefore, affirmed. All concur. 
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Peck v. CuILpers, et al., Appellants. 


Practice in the Supreme Court. Where there is no bill of ex- 
ceptions, this court can consider only whether the petition states a 
cause of action, and whether the court below had jurisdiction. 


: costs. Where the recovery is in excess of that prayed for 
in the petition, so that a remittitur is entered by the respondent in 
order to correct the error, the costs of the appeal will be taxed 
against him. 


Appeal from Clark Circuit Court. 
AFFIRMED. 
Geo. F. Collins for appellants. 


Hagerman, McCrary & Hagerman for respondent. 


Norton, J.—This is an action of ejectment to recover 
the possession of the one undivided sixth part of certain 


lands in Clark county. Defendants filed answer denying 
plaintiff’s right to the possession, and, as a second defense, 
set up substantially that plaintiff claimed the undivided 
sixth of said lands by virtue of a judgment and sale, by 
the sheriff, of one William Buskirk’s interest in said lands ; 
that said lands were owned by one Lawrence Buskirk, of 
whom said William was a son; that said Lawrence, pre- 
vious to his death, had made advancements to said William 
more than equal to his interest in the lands sued for. The 
answer, though undertaking to set up an equitable defense, 
contained no prayer for relief or adjustment of the equities. 
To this answer a demurrer was filed, which the record 
shows was not passed upon by the court, and the parties 
having waived the demurrer by submitting the cause to the 
court for final hearing on the pleadings, the court found 
for plaintiff and rendered judgment for the possession of 
the lands mentioned in the petition. 

There being no bill of exceptions in the case, we can 
only consider, under the authority of the case of Sweet v. 
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Maupin, 65 Mo. 72, whether the petition states a cause of 
action, and whether the court had jurisdiction of the case. 
That the petition stated a cause of action, and that the 
court had jurisdiction both of the subject matter and per- 
sons of the defendants are indisputable. 

The recovery was in excess of that prayed for in the 
petition, the recovery being for all the land, while the 
petition sought a recovery for only an undivided sixth 
part. The plaintiff has admitted this error by filing a re- 
mittitur for the excess. The judgment of the circuit court, 
less the excess of the recovery remitted, will be affirmed, 
and the costs of the appeal will be adjudged against 
plaintiff. Miller v. Hardin, 64 Mo. 545; Clark v. Bullock, 
65 Mo. 585; Exchange National Bank v. Allen, 68 Mo. 475. 


Arnott v. Hartwie et al., Appellants. 


Fraudulent Conveyances: BoNA FIDE PURCHASER. To entitle the 
vendee of property transferred in fraud of the vendor's creditors, to 
be treated as a bona fide purchaser, it must appear that he actually 
paid the purchase money before he had any notice of the fraud. It 
is not sufficient that he had agreed upon the purchase before re- 
ceiving notice. Hence, where the purchaser gave his check for the 
purchase money, but with the understanding that it was not to be 
paid immediately, and instructed his banker to withhold payment 
until further orders, and after notice that creditors of the vendor 
had attached the property alleging fraud in the transfer, he ordered 
the check paid, and it was paid to the vendor; Held, that he was 
not entitled to be considered a bona fide purchaser. 


Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


REVERSED. 


Allen H. Vories for appellants. 
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Plaintiff did not pay the money until after the levy of 
the attachment, and notice thereof, and hence is not an 
innocent purchaser to be protected by the courts. Bishop 
v. Schneider, 46 Mo. 472; Rice v. Bunce, 49 Mo. 234; Paul 
v. Fulton, 25 Mo. 156; Aubuchon v. Bender, 44 Mo. 560; 
Nantz v. McPherson, 7 B. Mon. 597; Digby v. Jones, 67 Mo. 
104. The giving of the check by Aruholt to Fredericks, 
and ordering the banker not to pay the same until further 
orders, and not paying it from January 3rd to 26th, was 
not a payment, and such conduct did not entitle him to the 
goods. Paul v. Fulton, 25 Mo. 163; High v. Batte, 10 Yerg. 
186; Christie r. Bishop, 1 Barb. Ch. 105; Murray v. Ballou, 
1 Johns. Ch. 566; Wormley v. Wormley, 8 Wheat. 449 ; Sweet 
v. Titus, 67 Barb. 327; Kermeyer v. Newby, 14 Kas. 164; 
Larue v. Cloud, 22 Gratt. (Va.) 513; Stevens v. Park, 73 Ill. 
387; Phillips v. Bullard, 58 Ga. 256; Howard v. Jones, 33 
Mo. 583. 


















Strong & Mossman for respondent. 










It is only when the vendee has notice of a fraudulent 
intent on the part of the vendor before parting with any- 
thing of value, or when he makes a voluntary payment 
after such notice that he is deprived of protection as an 
innocent purchaser. Even this is a rule applied only in 
favor of a legal or equitable title, interest or lien to the land 
or property itself. Here it is sought to be applied in aid 
of a creditor without right, interest, lien or claim on the 
property, to enable him to collect adebt. In order to ena- 
ble a subsequent purchaser to set aside a conveyance of 
property of which he has knowledge at the time of his 
purchase, the statute requires that it “appear that the 
grantee in such conveyance, or person to be benefited by 
such charge, was party or privy to the fraud intended.” 
R. 8., § 2498. An attaching creditor occupies no more 
favorable footing. Actual notice was not enough to set 
aside the sale. Arnholt must be either “a party or privy 
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to the fraud intended.” R.S., § 2498; Gentry v. Robinson, 
55 Mo. 260; Litile v. Eddy, 14 Mo. 160; Byrne v. Becker, 42 
Mo. 264; Jones v. Talbot, 4 Mo. 279; Sibly v. Hood, 3 Mo. 
290; Potter v. Sterens, 40 Mo. 229. The sale was absolute. 
Arnholt was bound by his contract to pay his check when 
his partner returned. The title passed, and the possession 
was taken. The fact that he subsequently paid the check 
in compliance with his contract cannot taint with fraud a 
contract already consummated, which was free from sus- 
picion of it when made. 


a 


B. F. Loan also for respondent. 


Henry, J.—The appellants were creditors of one Fred- 
ericks, and instituted a suit by attachment, under which 
the property in controversy was seized as that of Fred- 
ericks, and Arnholt filed his interplea claiming the same. 
The grounds for the attachment alleged in the affidavit 
were that the defendant had fraudulently conveyed, had 
fraudulently disposed of and was about fraudulently to 
dispose of his property and effects so as to hinder and delay 
his creditors. Before the levy of the attachment the inter- 
pleader, Arnholt, had purchased of Fredericks and taken 
possession of the property in controversy, and given Fred- 
ericks his check on his banker for $500 in payment there- 
for, requesting Fredericks not to present it for payment 
until Arnholt’s partner, who was absent, returned, and also 
instructed the banker not to pay it until further directions 
from him. After notice of the attachment, the check, by 
Arnholt’s direction, was paid to Fredericks. There was 
evidence tending to prove that Fredericks sold the prop- 
erty for the purpose of hindering and delaying his credit- 
ors, and it may be conceded that at the time of the purchase 
Arnholt had no knowledge that such was Fredericks’ pur- 
pose, and the question then arises whether notice to him 
of the attachment before the check on his banker was paid 
deprived him of the character of a bona fide purchaser ? 
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Weare of opinion that it did. “No one but a purchaser 
for a valuable consideration can claim title to property 
which has been fraudulently assigned against the action of 
an attaching creditor. Such purchasers are protected upon 
the equitable principle that they should not be deprived of 
that which they have honestly and without notice of any 
fraud bought and paid for in fair dealing with the person 
holding the legal title. But the consideration must, in all 
eases. be actually passed before notice. Unless payment 
has been actually made in some shape, the authorities are 
quite clear that the purchase will not be upheld. In 
equity a purchaser is protected to the extent of the pay- 
ments actually made, and no further, even where future 
payments are provided for, unless those are secured in such 
a manner that the purchaser cannot be relieved against 
them. This could only happen where he gives negotiable 
paper; for upon a debt not negotiable the failure of title 
would exonerate him.” Dizon v. Hill, 5 Mich. 408. The 
foregoing extract from the opinion of the supreme court 
of Michigan, states the doctrine on this subject as generally 
received both in England and the United States. In Paul 
v. Fulton, 25 Mo. 163, the court observes: “It is held in 
this country and in England that actual payment is in gen- 
eral necessary to the character of a purchaser for valuable 
consideration, and that giving security or executing an 
obligation for payment will not be sufficient. Payments 
in bills or notes of third persons will, however, be equiva- 
lent in most cases to actual payment; and the same effect 
would seem to be due to payment in the notes of the pur- 
chaser, if negotiable in their character and actually nego- 
tiated so as to render him liable to pay them at all events.” 
In Wormley v. Wormley, 8 Wheat. 449, Judge Story said : 
“It is a settled rule in equity that a purchaser without 
notice, to be entitled to protection, must not only be so at 
the time of the contract or conveyance, but must be so 
at the time of the payment of the purchase money.” 

In the case at bar the interpleader had given his check 
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on his banker, and although there is no evidence to show 
that the check was negotiable, we may assume that it was; 
yet that fact cannot avail the interpleader, inasmuch as it 
was never negotiated, but was paid to Fredericks by the 
banker with the consent and by direction of Arunholt after 
the latter had notice of the attachment proceeding. By 
the payment under such circumstances, however innocent 
Arnholt may have been of any fraud in the purchase in 
the first instance, he became an actual participant in Fred- 
ericks’ fraud upon his creditors. 

The cases which are apparently in conflict with this 
doctrine are garnishment proceedings, in which it was 
sought to charge the garnishee as the debtor of the defend- 
ant in an execution, in which it is held that garnishment 
in such cases only lies to subject those demands for which 
the judgment debtor could maintain debt or indebitatus as- 
sumpsit; and on the same principle, under a statute which 
renders one liable on garnishment to the plaintiff in an 
execution for property in his hands alleged to belong to 
the defendants in the execution, if the latter could. not 
maintain an action to recover it against the garnishee 
neither could his creditor, but the attachment of goods 
alleged to be the property of the defendant in the hands 
of a‘third person on the ground of fraud in the sale of the 
property attached, rests upon a different principle. The 
judgment is reversed and the cause remanded. All concur, 
except Norton, J., who dissents. 





Watton, Plaintiff in Error, v. Harris. 


Execution Sale: norice By HANDBILLS. The defendant in an execu- 
tion, being the sole proprietor, editor and publisher of the only 
newspaper in the county where the execution had been levied, 
refused to permit tne publication in his paper of the notice of sale 
thereunder, though tendered the usual and legal fees therefor. 
Held, that under these circumstances notice by handbills was legal 
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notice within the meaning of the statute, (Wag. Stat., p. 609, 2 42,) 
and that asale upon such notice passed the legal title. 


Error to Washington Circuit Court—Hon. Louts F. Drxntne, 
Judge. 


REVERSED. 
J. F. Bush for plaintiff in error. 


Frank Harris pro se. 


Norton, J.—This is an action of ejectment to recover 
the possession of certain lands in Washington county. 
Plaintiff claims title to the premises through defendant, by 
virtue of a sale made by the sheriff of said county on an 
execution in favor of Joseph Walton and C. C. Walton 
against Frank Larris, the defendant, at which sale plaintiff 
became the purchaser, and to whom the sheriff executed a 


deed to the land in controversy. ‘The said deed contained, 
among others, the following recital: “ Whereas the Weekly 
Independent was the only newspaper which was being 
printed, published or issued in said county of Washington, 
from the time when said execution came to my hands on 
the 29th day of December, 1875, until the time of the sale 
of said premises on the 11th day of February, 1876, of 
which newspaper the defendant, Fank Harris, was, during 
the same time, sole managing and controlling editor, pro- 
prietor and publisher; and whereas, more than twenty 
days before said 11th day of February, 1876, on or about 
the 12th day of January, 1876, I, the said sheriff, did pre- 
pare a notice for the sale of said premises * * 

and present said notice to said defendant, Frank Harris, at 
the office of said Weekly Independent, for insertion and 
publication in said newspaper, according to the require- 
ments of the statute in such cases, and at the same time 
offer and tender to defendant his charges for the insertion 
and publication of such notice in said newspaper for four 
weeks and for more than twenty days, and the said defend- 
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ant, who was in sole charge and control of said newspaper, 
refused to insert or publish said notice, and by refusal pre- 
vented the publication and insertion thereof in said news- 
paper.” The deed further recites that after such refusal 
the sheriff advertised the said notice of sale by printed 
handbills put up in six public places in said county for 
more than twenty days before the sale. All the recitals 
in the deed as to the refusal of defendant to publish said 
notice were proved by the evidence of the sheriff, where- 
upon the said deed was offered in evidence and objected 
to by defendant on the ground that the notice by hand- 
bills was not sufficient to authorize a sale. This objection 
was sustained by the court, and its action in that respect 
is the only error assigned. Section 42, Wagner’s Statutes, 
page 609, the law in force at the time of sale, requires a 
sheriff who is charged with the duty of selling real estate 
under execution, to publish the notice of such sale in a 
newspaper, if one is published in the county where the 
sale is to oceur, and only allows resort to be made to pub- 
lication of such notice by handbills when there is: no 
newspaper published in the county. The evident reason 
upon which is bottomed the right of the sheriff to adver- 
tise a notice of sale by handbills, is, that there is no news- 
paper published in the county which can be used by him 
as a medium for the publication of such notice. Although 
u newspaper may in fact be published in a county, if it ap- 
pears that the sole proprietor and publisher of such paper 
is the defendant in the execution under which the sale is 
to take place, and that he absolutely refuses to publish 
therein the notice of sale after the usual and legal charge 
for publishing such notice has been tendered him with a 
request that he publish it, then as to such notice, there is 
in contemplation of the statute, construed according to its 
true intent and meaning, no newspaper published in such 
county, and resort, under such circumstances, may be 
legally had to the method provided for giving notice by 
publication in handbills; and when a sale is made under 
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such notice, under such circumstances, and the plaintiff in 
the execution buys the property and brings his ejectment 
to recover possession of the premises against the defendant 
in the execution, he ought not to be heard to complain of 
the irregularity and demand the performance of an im- 
possibility of his own creation. Allen v. Sales, 56 Mo. 36. 
This case is distinguishable from the case of Curd v. 
Lackland, 49 Mo. 451, where it was held that notice of sale 
under attachment given merely by handbills in a county 
where a newspaper is published does not amount to notice. 
In that case it appeared that there was a newspaper in 
which the notice could have been published. In the case 
before us it appears that there was no newspaper in the 
county in which the notice could be published. Judgment 
reversed and cause remanded, in which all concur. 











LoutuHan v. STILLWELL, Appellant. 


Specific Performance: evipence. The evidenée in a suit for 
specific performance of a contract failed to show that defendant was 
a party to the contract, and also failed to show precisely what were 
the terms agreed upon. Held, that the plaintiff was not entitled to 
a decree. 

Bankrupt Law. The State courts will not enforce an executory 
contract in violation of the bankrupt law. 


Appeal from Hannibal Court of Common Pleas.—Hown. J. T. 
Repp, Judge. 


REVERSED. 


This was an action brought by Louthan and others, 
general creditors of one Bush, against Stillwell, a judg- 
ment creditor, to enjoin the enforcement of Stillwell’s 
judgment by execution, and to compel him to accept, in 
satisfaction of it, certain notes of Bush. It appears that 
in October, 1873, Stillwell having sued Bush, who was in 
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embarrassed circumstances, a meeting of Bush’s creditors 
was called to consider whether an amicable adjustment of 
his financial difficulties could not be reached. This meet- 
ing was held on the 24th day of October. Stillwell and 
the plaintiffs, being all the principal creditors, were present. 
Several of the smaller creditors were not present. On the 
30th day of October, Stillwell obtained a judgment by de- 
fault in his suit, and shortly thereafter caused execution to 
be issued. This suit was then instituted, the plaintifts 
alleging that at the meeting of October 24th it was agreed, 
as the result of said meeting, mutually between the cred- 
itors present, and with Bush, that Bush should execute 
and the said creditors should, each and every one of them, 
accept, in full satisfaction and discharge of their debts, 
notes due in one, two, three and four years, with a deed of 
trust on all of Bush’s lands to secure their payment, and that 
Stillwell should dismiss his suit; and that the obtaining of 
said judgment was in fraud of this agreement. The peti- 
tion prayed that defendant be compelled to make specific 
performance of the agreement, by accepting such notes.as 
were therein provided, in satisfaction of his judgment. The 
answer denied that defendant had entered into any such 
agreement, and by way of special defense, charged that 
such an agreement, if made, could not have been enforced, 
because contrary to public policy and against the law of 
the land, because Bush was a bankrupt, and the agreement 
was intended to give a preference to plaintiffs, who were 
only a part of his creditors; and that Bush, by executing 
the deed of trust and notes tendered in the petition, did 
commit an act of bankruptcy, for which he was thereafter 
adjudged a bankrupt by competent authority. The reply 
denied that the agreement was intended for the benefit of 
a part only of the creditors. Both parties gave evidence 
in support of their claims. The judgment was for plaint- 
ifts and defendant appealed. 


Geo. A. Mahan for appellant. 
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1. A contract, where specific enforcement is sought, 
should be certain, mutual and capable of being performed. 
Story’s Eq. Jur., (10 Ed.) §§ 723, 736,751; Fry Spec. Per., 
133. And the certainty requisite in a contract which is 
the subject of adjudication in a court of equity is necessa- 
rily greater than in a suit at law. In a court of equity it 
is indispensably requisite that the contract should possess 
terms of such reasonable certainty as to enable the court 
to determine its specific performance. Mastin v. Halley, 61 
Mo. 196. A verbal agreement should be established be- 
yond reasonable doubt. Nothing should be left to conject- 
ure and little to probability. Stevenson v. Adams, 50 Mo. 
475. The testimony does not justify a conclusion that the 
alleged contract was agreed to by the parties. There was 
a conflict in the understanding of the parties alleged to be 
contracting; and a court of equity will not enforce its 
specific performance. Bowman v. Cunningham, 78 Ill. 48; 
Wiley v. Robert, 31 Mo. 212; Vaylor v. Williams, 45 Mo. 80. 
The evidence of such a contract must be clear, unequivocal 
and not merely preponderating. Underwood.v. Underwood, 
48 Mo. 527; Johnson v. Quarles, 46 Mo. 423. It must be a 
contract capable of being performed. Bowman v. Cunning- 
ham, 78 Ill. 48. The alleged contract could not have been 
enforced against Bush, as no power, not even a court, could 
compel his wife to release her right of dower. Young v. 
Paul, 10 N. J. Eq. (2 Stock.) 418. 

2. By plaintitis’ own showing, the transaction worked 
a fraud upon the bankrupt act. A court of equity, for 
this reason, cannot approve it. Blasdel v. Fowle,2 Law & 
Eq. Rep. 68; Downing v. Ringer,7 Mo. 585; Kitchen v. 
Greenabaum, 61 Mo. 110; Wooton v. Hinkle, 20 Mo. 290; 
Coppell v. Hall, 7 Wall. 558 ; Seidenbender v. Charles, 4 Serg. 
& K.160; Maybin v. Coulon, 4 Dai. 298; Sumner v. Sum- 
mers, 54 Mo. 840; Hook v. Turner, 22 Mo. 333; Peltz v. 
Long, 40 Mo. 582. 
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Chas. A. Winslow also for appellant. 


1. The evidence fails to prove that an agreement of 
the character relied on was concluded at the meeting of 
October 24th,,1873, and assented to by all the creditors 
present, or by those mentioned in the petition and deed of 
trust. 

2. While the fair preponderance of the evidence es- 
tablishes the negative proposition, that no agreement of 
any kind was consummated at the meeting, the exigences 
of this case do not demand any such showing. The burden 
is upon the plaintiffs to clearly make out the agreement 
they would have enforced, and that all its terms and con- 
ditions have been complied with. If their evidence fails 
to show with certainty that an agreement was made, or 
what the agreement was, or the whole evidence shows that 
it was made upon conditions which were not complied with 
on the part of plaintiffs, or that its terms were uncertain, 
ambiguous and are not made out by satisfactory proof, 
there can be no specific performance. Mastin v. Halley; 61 
Mo. 196; Paris v. Llaley, 61 Mo. 453; Sitton v. Shipp, 65 
Mo. 297; Huff v. Shepard, 58 Mo. 242; Foster v. Kimmons, 
54 Mo. 488; Underwood v. Underwood, 48 Mo. 527; Taylor 
v. Williams, 45 Mo. 80. The evidence dves not meet the 
requirements of this rule. 

38. The conditions upon which the agreement was 
based, if there was an agreement, were not complied with. 
The evidence does not prove any such agreement as is 
stated in the petition, or sought to be carried out in the 
deed of trust. All the property is not included in the deed 
of trust. All the creditors of Bush are not embraced in 
the arrangement, but only a part of them are provided for 
or recognized. 

4. The alleged agreement would have been a fraud 
upon the bankrupt act, and could not, therefore, be en- 
forced. Nerot v. Wallace,3 T. R.17; Dexter v. Snow, 12 
Cush. 594. 
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W. M. Boulware for respondents. 


1. The evidence shows beyond controversy that the 
agreement was mide as alleged in the petition. Being an 
agreement between a number of creditors and their debtor, 
each contracting with all the others, for an extension of 
time, there is a sufficient consideration to make it binding 
and enforceable against all parties. Good r. Cheesman, 2 
B. & Ac. 328; Renard v. Tuller, 4 Bosw. (N. Y.) 107; Hall 
v. Merrill, 5 Bosw. (N. Y.) 266; Pierce v. Jones, 8 3. C. 273; 
s.c., 28 Am. Rep. 289; Cutter v. Reynolds, 8 B. Mon. 596. 
The fact that the object of the suit is to compel the de- 
fendant to accept personal property is no objection. Story 
Eq., 1, § 717 a, and § 718; § 722 a, und § 728; Corbin v. 
Tracy, 34 Conn. 325; Express Co. v. R. R. Co., 99 U.S. 
200; Bank v. Seton, 1 Peters 299 ; Barr v. Lapsley, 1 Wheat. 
151; Hibbard v. Eastman, 47 N. H. 510; Phillips v. Berger, 
2 Barb. 608; s. ¢, 8 Barb. 527; Wright v. Bell, 5 Price 
(Exch.) 331; Sarery v. Spence, 13 Ala. 561; Adderley v. 
Dixon, 1 Sim. & Stu. 608; Buzton rv. Lister, 3 Atk. 383; 
Sulliran v. Tuck, 1 Md. Ch. 59; Furman v. Clark, 11 N. J. 
Eq. 310; Cutting v. Dana, 25 N. J. Eq. 265. 

2. The agreement and deed are not invalidated by 
the bankrupt law. Stanley v. Sutherland, 54 Ind. 339; s.c., 
16 Am. Law Reg. (N. 8.) 306; Bromley v. Goodrich, 40 
Wis. 131; s.c., 22 Am. Rep. 685; Markson v. Haney, 47 
Ind. 31; Brigham v. Claflin, 31 Wis. 607; Voorhies v. Fris- 
bie, 25 Mich. 476; s.¢c., 12 Am. Law Reg. 108; Cook v. 
Rogers, 31 Mich. 391 ; s. ¢., 14 Am. Law Reg. (N. S.) 633; 
Deford v. Hewlett, 49 Md. 51; Gilbert v. Priest, 65 Barb. 
444; Beck v. Parker, 65 Pa. St. 262; s. ¢c., 3 Am. Rep. 625; 
Malibie v. Hotchkiss, 38 Conn. 80; s. c., 9 Am. Rep. 364; 
Reed v. Taylor, 832 Iowa 209; s. c.,7 Am. Rep. 180; Gelston 
v. Hoyt, 3 Wheat. 246; Cragin v. Thompson, 2 Dill. 515; 
Seaman v. Stoughton, 8 Barb. Ch. 344; Dodge v. Sheldon, 6 
Hill 9. 
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Henry, J.—The testimony both with regard to the 
consummation of the agreement and its terms is conflict- 
l.specrricrss ing. John Nichols, one of the creditors who 
dence. attended the meeting of creditors, at which 
it is alleged the agreement was entered into, testified that 
Louthan’s proposition was to give Bush one, two, three 
and four years, on his executing a deed of trust to secure 
this indebtedness, on all his property, and that Bush pro- 
posed to get his wife’s relinquishment of dower in his 
lands. Other witnesses mention only the land, but do not 
say that other property was not also to be embraced in the 
deed of trust; but, without detailing the evidence, it is 
sufficient to say that it is impossible from the testimony to 
ascertain what precise property was to be conveyed. The 
meeting of creditors was on the 24th day of October, and 
the next day Stillwell wrote to Louthan, who was selected 


by the creditors to effect the proposed arrangement between 
them and Bush, stating the amount of his debt against 
Bush, and in that letter said: “Let me repeat: The 
consent of all the creditors (save and except Mr. Smith, 
the judgment creditor, whom Mr. Bush must sutisfy) is 


J 


vital to the success of the undertaking ;” and again: “ The 
property should be free, with dower released, and all in- 
cluded in deed of trust.” This letter contains in substance 
the agreement as understood by several of plaintiffs’ wit- 
nesses and as testified to by Stillwell himself. If not, it 
fully notified Louthan and the other creditors that it was 
Stillwell’s understanding of the proposed arrangement and 
was given !the day after the creditors’ meeting, and they 
had still time to abandon the scheme and make such other 
terms with Bush as they and he might deem proper. If 
all the creditors were to be made beneficiaries in the deed 
of trust, then, of course, Stillwell cannot be compelled to 
accept and complete an agreement by which only a portion 
of them was provided for. Or, if all the property of Bush, 


real and personal, was to be included in the deed of trust, 
32 -73 
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and personal property of the value of $5,000 or $6,000 was 
omitted, he was not bound to waive the advantage he had 
secured by his suit against Bush, and accept the provisions 
made for him in the deed of trust. 

That the alleged agreement was violated on the part 
of Bush, is shown by Louthan’s letter to Stillwell & Easton 
of date November 25th, 1873, in which he says: “Mr. 
Nichols called on you yesterday with the proposition that 
Mrs. Bush, with her husband, would sign the deed of trust 
as agreed upon by all his creditors, by them paying her 
$2,000 at the termination of four years if the property had 
to be sold, each signing an agreement to pay pro rata ac- 
cording to the amount of claim, which I am satisfied is the 
best that can bedone. [Jf this meets your approbation, meet 
here next Monday.” I have italicised those portions of the 
foregoing extract which bear particularly upon the question 
under consideration. If the proposition made by Mrs. 
Bush mentioned in this letter was already embraced in the 
agreement made on the 24th day of October, it had already 
on plaintiff’s theory, met Stillwell’s approbation, but not 
only this letter but all the evidence shows that it was no 
part of the alleged agreement that Mrs. Bush was to be 
paid by the creditors $2,000 for her dower. This letter 
further shows that it was Louthan’s understanding of the 
agreement that all the creditors were to become parties to 
it. “If the contract be not actually concluded and certain 
in all its parts, as, if the matter still rests to any extent in 
treaty,,or is uncertain or undefined in any particular, a 
court of equity will not interfere by way of specific per- 
formance.” Story Eq., 1 vol., § 736. And if the party 
seeking a specific performance has disregarded the recip- 
rocal obligations on his part, equity will not interfere at 
his instance. Ib. But that no agreement was concluded 
by the creditors and Bush at their meeting on the 24th day 
of October, and that Root, who testified that there was, 
and Nichols and Louthan, did not so understand it, is shown 
by the fact that in November, after the agreement is alleged 
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to have been made, Root sued Bush by attachment in the 
Marion circuit court on the acceptances, which, by the 
alleged agreement, were to be delivered up to Bush, and 
Bush’s notes at one, two, three and four years to be exe- 
cuted to him in their stead, and on the attachment bond 
executed in that case Louthan and Nichols were among 
Root’s securities. It follows that a specific performance 
cannot be enforced against. Stillwell, because the terms of 
the agreement are not clearly established, even if the evi- 
dence were sufficient to show that Stillwell and the other 
creditors, at their meeting, made and concluded any con- 
tract. It cannot be ascertained from the evidence what 
property was to be conveyed by Bush, nor is it any more 
satisfactory with respect to the creditors who were to be 
beneficiaries in the deed. But a still more satisfactory 
reason is that it fails to show that any final agreement was 
ever made between Bush and his creditors, or any of them, 
to which Stillwell was a party. 

If, however, it was clearly established that the agree- 
ment as alleged was made, and that Stillwell was a party 
2. Bayxrurtiaw. to it, there is an insurmountable obstacle in 
the way to the relief sought by plaintiff By the alleged 
agreement, the parties stipulated for the performance of 
an act by Bush and themselves violative of the bankrupt 
law. He was in fact, as the evidence shows, on the 28th 
day of March, 1874, for the very act of executing the deed 
of trust in question, adjudged a bankrupt by the district 
court of the United States for the eastern district of Mis- 
souri, on the petition of Jas. B. Dudley and John 8S. Bush, 
two of his creditors, not parties to the said deed of trust. 
Appellant’s counsel contends that the State courts have no 
jurisdiction to enforce this act of congress. The State 
courts cannot administer the bankrupt law or enforce its 
penalties. The enforcement and administration of that 
law has been confided to the Federal courts, but it is an 
act of the congress of the United States made “in pursu- 
ance of the constitution of the United States,” and “is the 
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supreme law of the land,” “and the judges in every state 
shall be bound thereby, anything in the constitution or 
laws of any state to the contrary notwithstanding.” The 
defendant is not asking the court to administer the bank- 
rupt law or to enforce its penalties, but the plaintiffs are 
demanding a decree compelling him to violate the provis- 
ions of that act by executing an agreement which it in- 
hibits. When a contract is made and executed in violation 
of law, equity will give no aid to any party to the agree- 
ment, but leave them where by their own misconduct they 
have placed themselves; nor if executory will it compel a 
specific performance, for with no propriety could a court, 
organized to administer the law, give its aid to one seeking 
the enforcement of a contract condemned by the law. 
Claflin v. Torlina, 56 Mo. 869; Austin v. Markham, 44 Ga. 
161; Blasdel v. Fowle, 120 Mass. 447. The judgment is 
reversed, and the bill dismissed. All concur—Norton, J., 
in the result. 


Dounnica, Appellant, v. CLINKSCALES. 


Partnership: Promissory Nore. A note executed by the members of 
a firm in their individual names, and not shown to have been given 
for the benefit of the firm, is the individual debt of the signers, 
and not the debt of the firm. 


Appeal from Carroll Circuit Court.—Hon. E. J. Broappvs, 
Judge. 


AFFIRMED. 
Waters & Winslow for appellant. 
J.W. Sebree and Hale § Eads for respondent. 


Norton, J.—This cause was tried in the circuit court 
of Carroll county upon an appeal from the action of John 
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W. Clinkscales, to whom the partnership of Morehead Bros. 
had made an assignment for the benefit of all their cred- 
itors, in allowing against the partnership of said Morehead 
Bros. certain claims of plaintiff amounting in the aggre- 
gate to the snm of $2,126.70. The circuit court, in its 
judgment, reversed the action of the assignee, and disallowed 
the said claim as a partnership debt, from which the plaintiff 
has appealed. It was found as a fact by the trial court 
that the claim of plaintiff was the individual debt of W. 
W. Morehead and T. O. Morehead, and not the debt of 
the firm of Morehead Bros. It is insisted by counsel for 
plaintiff that the finding was not warranted by the evi- 
dence. An article of agreement executed cotemporane- 
ously with the notes on which plaintiff bases his claim was 
put in evidence, and reading this agreement in connection 
with said notes we think the finding was justified. It ap- 
pears from this agreement that the notes were given in 
settlement of a partnership business which had previous to 
that time been conducted in the state of Iowa, of which 
plaintiff and the above named Moreheads were members, 
but which had ceased to exist. It is expressly provided in 
the agreement that W. W. Morehead and T. O. Morehead 
were to execute their joint notes to p.aintiff, in considera- 
tion of which they were to get the assets of the firm. 
There was not a particle of evidence tending to show that 
these assets were carried into the business of the new firm 
of Morehead Bros. at Carrollton, or that they were pur- 
chased for any such purpose. Judgment affirmed, in which 


all concur. 
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‘Pettis County v. Grsson, Plaintiff in Error. 


Deed : powers: EvipENcr. A deed executed under a special power 
will not pass title unless the power was strictly pursued; that this 
was done, cannot be shown by recitals in the deed itself, but must 
appear aliunde. 

Practice: oBsJECTIONS TO EVIDENCE. Failure to present an objection 
relating to the legal effect of a written instrument at the time it is 
offered in evidence, does not waive it. It may afterward be pre- 
sented by instruction to the jury. 


Appeal from Pettis Circuit Court.—Hon. Wm. T. Woon, 
Judge. 


AFFIRMED. 
John F. Philips for plaintiff in error. 


1. The county was invested by law with the absolute 
ownership of and dominion over this land, and had power, 
through the county court, to sell, and to deal with it directly 
or by agent, as it saw fit. Wag. Stat., p. 875, §§ 41, 42; 
p. 441, § 9; p. 408, § 3. The power to sell ‘also carried 
with it the right to make a deed through the president of 
its county court. Hann. § St. Jo. R. R. Co. v. Marion Co., 
86 Mo. 304. The county, in disposing of this land, did 
not occupy the position of a mere trustee. She occupied 
a position analagous to that of the government itself—a 
landed proprietor. Her deed was prima facie evidence that 
all the prerequisites to a sale had been complied with; es- 
pecially so when her authorized agent, Washburn, ascer- 
tained the facts of sale and payment, as he recites in his 
deed. Swartz v. Page, 13 Mo. 610. His deed was binding 
on the county and passed the legal title. Reilly v. Chou- 
quette, 18 Mo. 222. 

2. There is nothing mandatory or exclusive in the 
terms of section 4, page 273, 1 Wagner’s Statutes, so as to 
prevent the county from disposing of its real estate in any 
other manner than through a commissioner. Clark v. 
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Brown, 18 Wend. 220; Stafford v. Ingersol, 3 Hill 39; State 
v. Bittinger, 55 Mo. 599. 

3. The deed of Washburn is in exact conformity to 
the delegated power. And even if it did not fully refer to 
the order of his appointment, it being a naked power, the 
law would uphold the deed as an execution of the power. 
Blagge v. Miles, 1 Story 426; Hazel v. Hagan, 47 Mo. 277; 
Henry v. Atkison, 50 Mo. 266; Campbell v. Johnson, 65 Mo. 
440; Cranc v. Lessee, etc., 6 Pet. 598; McKnight v. Wimer, 38 
Mo. 132, 136; Gentry v. Robinson, 55 Mo. 260. 

4. The order of the county court shows it had sold 
certain of the swamp lands; and when it appointed Wash- 
burn to make the deed of conveyance on being satisfied, 
by affidavit of the purchaser, that the purchase money had 
been paid, and he accordingly made the deed, the county 
cannot, as against subsequent purchasers, disregard such 
deed and recover the land in ejectment. Hann. § St. Jo. 
R. R. Co. v. Marion Co., 36 Mo. 305; State v. Van Horne, 7 
Ohio St. 331; Jones v. Mack, 53 Mo. 147; Bowlin v. Fur- 
man, 28 Mo. 427, 532; Kinney v. Mathews, 69 Mo. 523. 





G. C. Heard for defendant in error. 


1. The deed made by Washburn, purporting to be 
executed by virtue of the power given him in the order, is 
not sufficient to convey the county’s interest in the land in 
controversy, unless it appears by proper evidence that this 
land was embraced in the order. The order does not, of 
itself, show that he had authority to convey the land to 
Glasscock, for it does not say that this isswamp land. The 
only intimation that it was swamp land, and was embraced 
in the order, is found in the recitals of Washburn’s deed. 
These recitals constitute no evidence, either of his appoint- 
ment to make the deed, or that he made it in accordance 
with the power given him in the order. These two essen- 
tial elements in every conveyance made by an agent, must 
appear by evidence aliunde the deed itself. Watson v. Wat- 
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son, 10 Conn. 77; Howard v. Lee, 25 Conn. 1; Hart v. Stone, 
30 Conn. 94; Innman v. Jackson, 4 Me. 237. 

2. The deed is void; (a) Because the county court 
did not proceed in the manner pointed out by the statute, 
(Acts 1869, p. 69, § 6,) in relation to sale of swamp lands ; 
(6) Because the court had no power to appoint its presid- 
ing justice to execute a deed. 








Henry, J.—This is an action of ejectment by the county, 
plaintiff, to recover possession of the southeast quarter of the 
southeast quarter of section 15, township 47, of range 23, 
lying in Pettis county. By an agreed statement, it appears 
that, prior to April 10th, 1871, the county owned the tract in 
question, and defendant claims under a deed of that date, 
executed by E. W. Washburn, president of the county court 
of Pettis county, to A. A. Glasseock—subsequent deed from 
Glasscock to one Allen and one from Allen to him. He in- 
troduced, as evidence of his title, the following order made 
by the county court of Pettis county, at its April term, 
1871: “It is ordered by the court that E. W. Washburn, 
presiding justice of the court, execute and deliver deeds, 
conveying all the right, title, interest, claim and estate of 
the county of Pettis, of, in and to any and all swamp lands 
that have been purchased by individuals, and on their 
making affidavit that the land has been paid for.” He 
then offered as evidence a deed executed by said Washburn 
to said Glasscock, which is as follows: ‘“ Know all men 
by these presents, that, whereas the county court of the 
county of Pettis, in the State of Missouri, by its order duly 
made and entered of record on the 3rd day of April, 1871, 
ordered and directed the undersigned, E. W. Washburn, 
presiding justice of the said county court, to execute and 
deliver deeds conveying all the right, title, interest, claim 
and estate of the county of Pettis, in and to any and all 
swamp lands that had been purchased by individuals from 
the said county ot Pettis, and on their making affidavit 
that the lands had been paid for; and, whereas, Aldea A. 
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Glasscock has this day presented to me his written affidavit, 
subscribed and sworn to according to law; whereas, the 
said Glasscock testified under oath that he had purchased 
of the said county of Pettis the following described swamp 
lands, situate in the county of Pettis, and that he had paid 
for the same, to-wit: The southeast quarter of the south- 
east quarter of section fifteen (15), township forty-seven 
(47), range twenty-three (23); * * the same having 
been heretofore purchased by him; and wherein he stated 
that he had fully and completely paid the said county of 
Pettis the whole amount of said money for the said lands ; 
now, therefore, I, the undersigned E. W. Washburn, pre- 
siding justice of the county court of Pettis county, as 
aforesaid, for and in consideration of the premises, and by 
virtue and authority of the power in me vested by said 
order of said court, do hereby grant, bargain and sell and 
convey unto him, the said Aldea A. Glasscock, all the right, 
claim, title and estate of the said county of Pettis, of, in 
and to the iands hereinbefore described, which I might, or 
could, by virtue of the authority in me directed by law, to 
have and to hold the premises hereby conveyed, with all the 
rights and privileges and appurtenances thereunto belong- 
ing, unto him, the said Aldea A. Glasscock, his heirs and 
assigns forever. In witness whereof, I, E. W. Washburn, 
presiding justice of the county court of Pettis county, have 
hereunto set my hand and affixed my seal, this day of 
April, 1871. 
E. W. Wasupurn. [SEAL. | 

Presiding Justice of the County Court of Pettis County. 


To the introduction of this deed plaintiff objected 
because “ the order aforesaid did not authorize said Wash- 
burn to make the deed, and because the county could only 
convey the land by a commissioner, and said deed was not 
made by such commissioner and did not show a compliance 
with the order.” The court sustained the objection, and 
instructed the jury to find for plaintiff, which they accord- 
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ingly did, and from the judgment for plaintiff the defend- 
ant has appealed, and the correctness of the ruling and the 
instruction given are the principal questions for determina- 
tion. 

‘ The agency, or authority, of Washburn related only 
to swamp lands. It is so expressed in the order, and it 
1. peep: powers: Gevolved upon defendant to show that the 
evidence. land in dispute was swamp land, and without 
such proof, an essential link in his chain of title was ab- 
sent. The recitals in the deed are not competent evidence 
that the land had been purchased or paid for by Glasscock, 
or was swamp land. The declarations of one assuming to 
act as agent of another, are not competent evidence to es- 
tablish the agency, or that the matter of business he is 
transacting is within the scope of that agency, when the 
agency is limited and the very transaction itself does not 
show it to be within the scope of the agency. It is too 
familiar a principle to require the citation of authorities 
for its support, that other proof of agency than the decla- 
rations of the person claiming that relation to another, is 
required before the supposed principal can be held liable 
for his acts. 

Again: By the terms of the order, Washburn was 
authorized to execute and deliver deeds conveying the title 
of the county to any swamp lands that had been purchased 
by individuals, on their affidavit that the land had been 
paid for. If such an extraordinary authority can be up- 
held, under our statute in relation to the sale and disposal 
of swamp lands, yet public policy, equally with well estab- 
lished principles of law, requires that the party exercising 
it should be held strictly within its terms. While the order 
of the court seems to require Washburn to be satisfied 
with the affidavit of the purchaser that he had paid for the 
land, it does not make that sufficient evidence of a prior 
purchase or that the land was swamp land, and nowhere 
else in the deed is it distinctly stated that the land was 
swamp land or had been purchased by the grantee, except 
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as it occurs in the recital of the affidavit made by Glass- 
cock. 

However this may be, upon the most familiar principles 
of the law of agency, the court did right in excluding the 
deed, in the absence of any offer to supplement it with 
evidence to show that the land was swamp land. One of 
the objections to the deed as evidence was that it did not 
show a compliance with the order of the court, and as its 
recitals are not evidence of the facts recited, this objection 
was well taken. 

But even if the specific objection now urged was not 
made when the deed was offered, its legal effect in connec- 
o. emeie. tion with the order, had to be passed upon, and 
tions to evidence. it js never too late to ask the court to deter- 
mine the legal effect of any instrument of writing intro- 
duced as evidence in a cause. Formal objections may be 
waived, but the question of the legal effect of evidence 


may be raised at any stage of the trial. If, therefore, the 
court had admitted the evidence offered, and for the pur- 
poses of this decision, we may regard it as in evidence, 
still with all the other evidence introduced and offered, it 
showed no title in the defendant, and the instruction of the 
court to the jury, to find for plaintiff, would have been 
proper. The judgment is affirmed. 


Keatine v. Cralie et al., Appellants. 


1. Lien of Special Tax Bill. The lien of a special tax bill, like the 

lien for general taxes, is superior to any incumbrance with which 
the owner may charge his iand. 
Special Tax Bills under Charter of Kansas City: svuir To 
ENFORCE: NECESSARY PARTIES: DEED OF TRUST. Under the charter 
of Kansas City a trustee in a deed of trust is not a necessary party 
toa suit to enforce the lien of a special tax bill against the land 
covered by the deed. If the beneficiary be made party it will be 
sufficient. The trustee’s rights under the deed will be barred by a 
jud gment against him. 
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Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


AFFIRMED. 
Wallace Pratt for appellants. 
Lathrop, Gill & Smith for respondent. 


Hoven, J.—This was a suit to enforce the lien of a 
special tax bill against certain real property in the City of 
Kansas, brought against James and Mary Craig as owners 
thereof, and the Northwestern Mutual Life Insurance Com- 
pany as beneficiary in two deeds of trust on said real estate. 
Wallace Pratt, the trustee, was not made a party defend- 
ant. The two deeds of trust were executed on the 9th day 
of April, 1872, and the 23rd day of July, 1872, respectively. 
The lien of the tax bill attached to the property on the 
17th day of September, 1874. The plaintiff recovered 
judgment for the enforcement of the lien of the tax bill. 
But two questions are presented by the record. Ist, Was 
the lien of the tax bill superior to the liens of the trust 
deeds? 2nd, Was the trustee a necessary party? 

It is provided in section 3, article 9, of the city char- 
ter, that in suits to enforce the lien of a special tax bill, 
all or any of the owners of the land charged, or of any 
interest or estate therein, may be made defendants, and 
that a judgment in such suit shall bind all the right, title, 
interest and estate in the land that the defendants and each 
of them owned at the time the lien of the tax bill com- 
menced or acquired afterward. It is further provided in 
the same section, that parties interested in the land not 
made defendants, shall not be affected thereby, and if they 
claim through or under any parties defendant prior to suit 
brought, they may redeem from the purchaser. 

It is contended on behalf of the appellants that this 
court held in Olmstead v. Tarsney, 69 Mo. 399, and Corrigan 
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v. Bell, ante, p. 53, that an incumbrance created by a special 
tax bill issued under the city charter of the City of Kan- 
sas, is to be regarded as conferring upon the owner thereof, 
the same rights that would have been conferred by a mort- 
gage tor a similar sum, and that it, therefore, follows, that 
the lien created by the deeds of trust, as they are prior in 
point of time, are superior to the lien created by the tax 
bill. Counsel for the appellants evidently misapprehend 
the effect of the decisions referred to. It is true that in 
the case of Olmstead v. Tarsney it was said, that for the 
purposes of that case the incumbrance created by the tax 
bill might be regarded as a mortgage ; that is, for the pur- 
-pose of determining the effect of the tender made to the 
purchaser at the tax sale, and for the purpose of determin- 
ing how the proceeds of the sale under the first deed of 
trust should be distributed. The tax lien in that case was 
prior in point of time to the first deed of trust, and the 
observations relied upon were expressly limited to the facts 
of the case then before the court. It was not the purpose 
of the opinion in that case to declare, that when the lien 
of a special tax bill attaches to land after it has been mort- 
gaged by the owner, that the tax bill will be regarded as a 
junior mortgage. The lien of the special tax bill, like the 
lien for general taxes, is superior to any incumbrance with 
which the owner may charge hisland. This is the evident 
meaning of that portion of section 3 above referred to, 
which declares the effect of a judgment on a special tax 
bill. 

We do not think the validity of the judgment in this 
case is in any way impaired by reason of the fact that the 
trustee was not made a party to the proceeding. He was 
not a necessary party. If he has any beneficial interest in 
the property distinct from that of the insurance company, 
under the provisions of the charter the judgment will not 
affect him, and he will be entitled to redeem. Olmstead v. 
Tarsney, 69 Mo. 396; Corrigan v. Bell, ante, p. 53; St. Louis 
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v. Bernoudy, 43 Mo. 552. The judgment will be affirmed. 
The other judges concur. 





SHEPHERD ef al., Plaintiffs in Error, v. JENKINS. 


Assignment of Patent Right: raiLurReE oF CONSIDERATION. An in- 
strument was drawn in the following form: ‘“ We hereby sell, as- 
sign, transfer and set over unto S. & H. all our right, title and inter- 
est in and to a certain invention known as the Askin Rotary 
Smoothing Iron, in the following territory, viz: ° ° to be 
held and enjoyed by the said 8S. & H. ® ° to the full end 
of the term of patent for which said deed is granted.” Held, that 
this was an asignment of the right to vend the invention within the 
prescribed territory, and was not a mere release or quit-claim of the 
assignor’s interest; that it implied that a patent had been issued in 
due form, and if such were not the fact, then there was a failure of 
consideration entitling the assignees to recover the money paid. 


Error to Linn Circuit Court.— Hon. Gro. D. Buresss, 
Judge. 


REVERSED. 


Geo. W. Easley and A. W. Mullins for plaintiffs in 
error. 


By the terms used in the assignment defendants af- 
firmed and warranted to plaintiffs that the alleged inven- 
tion had been duly patented, and that defendants were the 
owners thereof with respect to the territory specified. 
Curtis on Patents, (4 Ed.) §§ 167, 178, 182, 184; 1 Abb. 
U.S. Prac., (3 Ed.) 274; U. 8. Rev. Stat., § 4898; 6 Cent. 
L. J., 58; Benjamin on Sales, (2 Am. Ed.) §§ 631, 632; 
Strong v. Barnes, 11 Vt. 221; 2 Story on Contracts, (5 Ed.) 
§ 1062 and note 3; Defreeze v. Trumper, 1 Johns. 274; Swett 
v. Colgate, 20 Johns. 203; Rew v. Barber, 3 Cow. 272, 280; 
Murray v. Judah, 6 Cow. 484, 491; Chancellor v. Wiggins, 4 
B. Mon. 201; Smith v. Fairbanks, 27 N. H. 521; 2 Cooley’s 
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Blackstone, marg. p. 165 and note 18. There being no 
patent, there was a total failure of consideration, entitling 
plaintiffs to recover the money they had paid. 2 Black. 
Com., 451; Mockbee v. Gardner, 2 Harris & Gill 176; Ritchie 
v. Summers, 3 Yeates, (Pa.) 542; Coolidge v. Brigham, 1 
Met. (Mass.) 547; Smith v. McNair, 19 Kas. 330. 


C. W. Bell and Dobson § Huston for defendants in error. 


There was no fraud and no relation of trust or con- 
fidence, entitling plaintiffs to recover. Glasscock v. Minor, 
11 Mo. 655; Owens v. Rector, 44 Mo. 390; Morse v. Rath- 
burn, 49 Mo. 91; Dunn v. White, 63 Mo. 181; Dulaney v. 
Rogers, 64 Mo. 201. The thing sold is a mere incorporeal 
right, the right to vend something, and is incapable of 
physical possession. There is, therefore, no implied war- 
ranty of title. Such warranty arises only in the case of 
the sale of chattels in possession of the seller. Whitney 
v. Heywood, 6 Cush. 86; Huntingdon v. Hall, 36 Me. 501. 
The sale was a mere quit-claim ot the vendee’s interest. 
Sherman v. Champlain Trans. Co., 31 Vt. 162; Peltier v. 
Collins, 3 Wend. 459. 


Norton, J.—This is a suit to recover the sum of $1,000 
alleged to have been paid by plaintiffs to defendants for a 
patent-right for an “improved self-heating smoothing- 
iron,” known as the “Askin Rotary Smoothing-iron,” and 
the right to sell such invention in certain territory in the 
State of Missouri. Among other things, it is alleged in 
the petition, as a ground of recovery, that the pretended 
invention, or patent-right, sold by defendants to plaintifts, 
was never patented by the United States, and that the con- 
sideration for which said money was paid had wholly failed. 
All the allegations of the petition were traversed by the 
answer of defendants. On the trial, plaintiffs introduced 
evidence tending to prove that said invention had never 
been patented by the government, and closed his case; 
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whereupon the court, against the objections of plaintiffs, 
instructed the jury that under the evidence plaintiffs could 
not recover. This action of the court is the chief error 
complained of. 

The assignment of the patent read in evidence, is as 
follows : 

Know all men by these presents: That, whereas A. 
J. Jenkins and J. F. Sibert, of the county of Linn and 
State of Missouri, have this day sold all their right, title 
and interest in and toa certain invention known as the 
Askin Rotary Smoothing-iron. And whereas W. C. Shep- 
herd and Able Harding are desirous of obtaining an in- 
terest therein, and that for and in consideration of the sum 
of $2,000 to us in hand paid by the said Shepherd & Lard- 
ing, we duly sell, assign, transfer and set over unto Shep- 
herd & Harding all our right, title and interest in and to 
the above described invention, in the following territory, 
to-wit: All counties in the State of Missouri south of the 
Missouri river, including and east of the counties of Cole, 
Osage, Maries, Phelps, Texas and Howell, and in no other 
place or places, the same to be held and enjoyed by the 
said Shepherd & Harding for their own use and behoof, 
and for the use and behoof of their legal representatives, 
to the full end of the term of patent for which said deed 
is granted, as fully and entirely as the same would have 
been held and enjoyed by us had this agreement not been 
made. In testimony whereof, we have hereunto set our 
hands and affixed our seals this 10th day of September, A. 
D. 1873. 

A. J. JENKINS. [SEAL.] 
J. F. Stpert. [sea..] 


We think it clear from this assignment that plaintiffs 
intended to buy, and defendants to sell the right to vend, 
within the prescribed territory, an invention which had 
been patented, and the assignment of territory in which 
the right to sell was to be exercised, is something more than 
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a mere release or quit-claim of defendants’ interest, and is 
to be regarded as implying that a patent in due form had 
been issued by the officers of the government. Curtis on 
Patents, § 184; 6 Cent. L. J., 53; Strong v. Barnes, 11 Vt. 
221. If, as the evidence tended to show, no patent (which 
was the thing sold) had ever issued, then the thing sold 
had no existence, and there was a total failure of consid- 
eration, and plaintiffs, on this ground, were entitled to re- 
cover. Judgment reversed and cause remanded. All 
concur. 





Duaer v. Stumps et al., Defendants, and Lronnarn, Plaintiff 
in Error. 


1. Vendor’s Lien: svir To ENFORCE: PARTIES. In a suit by the 
vendors of an undivided two-thirds interest in land to foreclose 
their vendor’s lien, a person holding a deed of trust on the other 
undivided one-third interest is neither a necessary nor a proper 
party. 

2. Judgment. A judgment is not binding upon one not a party to 
it. 


Error to Franklin Circuit Court.—Hon. A. J. Seay, Judge. 
REVERSED. 
Jno. R. Martin for plaintiff in error. 


J. C. Kiskaddon for defendants in error. 


Hoven, J.—It appears from the record that Edward 
Arcularius and Rudolph Johns, Jr., both minors, were ten- 
ants in common of an undivided two-thirds interest in 
certain real estate in Washington, Franklin county, and 
that C. F. E. Arcularius was the owner of the remaining 
third thereof. On the 30th day of June, 1868, Edward 
Arcularius and Rudolph Johns, Jr., by their guardians, sold 


33—73 








514 SUPREME COURT OF MISSOURI, 


Dugge v. Stumpe. 


their undivided two-thirds to the defendants, Kirechmann 
and Godt. On the same day, C. F. E. Arcularius sold his 
undivided third to Kirehmann and Godt for $1,950, and 
executed a deed therefor which contained an acknowledg- 
ment of the receipt of the purchase money, and was filed 
for record July 8th, 1868. On the 30th day of June, 1868, 
Kirehmann and Godt executed to August Fischer, trustee, 
a trust deed of the undivided third conveyed by C. F. E. 
Arcularius, to secure three notes representing the unpaid 
purchase money, which deed was filed for record December 
7th, 1868. On July 2nd, 1868, Kirehmann borrowed from 
the defendant, Emilie Leonhard $1,000, payable in two 
years, and to secure the same, executed a deed of trust on 
his undivided one-half of the entire property purchased 
by himself and Godt. This deed was filed for record July 
8th, 1868. In March, 1871, Mary E. Stumpe became the 
owner of the notes secured by the deed of trust to Fischer. 
On May 17th, 1872, August Fischer and C. F. E. Arcularius 
executed and delivered to Arnold Godt a deed releasing 
his interest in the property sold by him to Kirehmann and 
Godt, from the trust deed executed by them to Fischer, as 
trustee, to secure the unpaid purchase money. On the 2nd 
day of December, 1872, judgment of foreclosure of the 
trust deed executed by Kirechmann to Emilie Leonhard was 
rendered in the circuit court of Franklin county; and on 
the 19th day of February, 1873, the property mortgaged 
was sold by the sheriff to Mrs. Leonhard, and a deed was 
duly executed and acknowledged for the same by the 
sheriff on the 18th day of December, 1873. On June 3rd, 
1873, in an ex parte proceeding, instituted by Mary E. 
Stumpe, Arnold Godt, C. F. E. Arcularius and August 
Fischer, in the Franklin circuit court, a decree was ren- 
dered canceling the release executed by Arcularius and 
Fischer, on the ground of mistake. 

In April, 1874, this suit was commenced by the guard- 
ians of Edward Arcularius and Rudolph Johns, Jr., against 
Kirchmann, Godt and Emilie Leonhard to foreclose a 
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vendor's lien upon the undivided two-thirds of the prop- 
erty sold by them. After the service of process, Mary E. 
Stumpe was, on her own motion and against the objections 
of the defendants, made a party defendant. The facts 
herein stated ajpeared in evidence, together with testimony 
tending to show that Emilie Leonhard took her trust deed 
from Kirchmann with notice of the trust deed previously 
executed by him and Godt to Fischer; and that the notes 
given by Kirchmann and Godt to Fischer, were paid before 
the release was executed. The court rendered a decree of 
foreclosure in favor of the plaintiffs, and also in favor of 
Mary E. Stumpe against Emilie Leonhard, foreclosing the 
trust deed on the one-third purchased by Kirchmann and 
Godt of C. F. E. Arcularius. From the decree in favor of 
Mary E. Stumpe the defendant, Emilie Leonhard, has ap- 
pealed to this court. 

Mary E. Stumpe was neither a necessary nor a proper 
party to this suit. She had no interest in common with 
1. VENDOR'S LIEN : the plaintiffs, and no claim whatever to a 
parties. vendor’s lien on the property which the 
plaintiffs sought to subject to the satisfaction of their lien, 
and she had no right to come in and seek a foreclosure of 
her trust deed in that suit. 

Mrs. Leonhard having bought under the judgment 
of foreclosure after the deed of release by Arcularius and 
2. JUDGMENT. Fischer, was entitled to hold the interest of 
Kirchmann in the undivided third acquired from C. F. E. 
Arcularius, unless she had notice of the fact that such re- 
lease had been executed by mistake, of which there is no 
evidence; and the judgment of the circuit court canceling 
this release, to which she was no party, was improperly 
admitted in evidence against her. 

The judgment will be reversed and the cause re- 
mauded. The other judges concur. 
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McDermott v. THe Hannrpat & St. JosepH Kariroap Com- 
PANY, Appellant. 


Declarations of Agent as Evidence against Principal. Dec- 
larations of an agent in relation to a matter within the scope of his 
agency are admissible against the principal only when made at the 
time of the occurrence to which they relate; and the rule goes no 
further though the agent occupy the position of vice-principal. 
Case Adjudged. Inan action brought by a railroad laborer against 
the company to recover damages for injuries alleged to have been 
sustained through the incompetence of a section foreman, by way 
of showing the company’s knowledge that the foreman was incom- 
petent, plaintiff offered to prove that some days after the occurrence 
of the injury defendant’s roadmaster had said he was incompetent. 
Held, that the evidence was inadmissible. 


Agent’s Knowledge Imputable to his Principal. To charge 
a railroad company with knowledge of incompetence of one of its 
section foremen, it is sufficient to prove that the roadmaster, whose 
duty it was to employ and discharge such foremen, had such knowl- 
edge. 


Appeal from Clay Cireuit Court.— Hon. Gro. W. Dunn, 
Judge. 


REVERSED. 
Geo. W. Easley for appellant. 


The admissions of Goodwin not being made at the 
time of the accident, so as to be of the res gestae, nor dur- 
ing the transaction of any business in the scope of his 
employment, were inadmissible. 2 Starkie Ev., 24; Story 
Agency, §§ 134 to 187; Va. § T. R. R. Co. v. Sayers, 26 
Gratt. 328; 2 Thompson Neg., 1054, note 3; Rogers v. Mc- 
Cune, 19 Mo. 557; Price v. Thornton, 10 Mo. 140; Agassiz 
v. London Tram. Co., 21 W. R. 199; Fairlee v. Hastings, 10 
Ves. 123; Griffin v. R. R. Co., 26 Ga. 111; Robinson v. R. 
R. Co., 7 Gray 92; Luby v. R. R. Co.,17 N. Y.131; Moore 
v. Meacham, 10 N. Y. 207; Lane v. Bryant,9 Gray 245; 
Stiles v. R. R. Co., 8 Mete. (Mass.) 44; Anderson v. R. R. 
Co., 54 N. Y. 884; M. § M. R. R. Co. v. Finney, 10 Wis. 
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388; Lafayette § Ind. R. R. Co. v. Ehman, 30 Ind. 88; 
Pennsylrania R. R. Co. v. Books, 57 Pa. St. 339; Mich. Cent. 
R. R. Co. v. Gougar, 55 Ill. 503; Bellefontaine R. R. Co. v. 
Hunter, 33 Ind. 335; Ryan v. Gilmer, 2 Mont. 517; s. ¢., 25 
Am. Rep. 744; Packet Co. v. Clough, 20 Wall. 528; Golson 
v. Ebert, 52 Mo. 260; Whitaker v. R. R. Co., 51 N. Y. 295; 
First Nat. Bk v. Ocean Bk, 60 N. Y. 297; s. c., 19 Am. 
Rep. 181. 





Wm. S. Carroll for respondent. 


Goodwin, the roadmaster, was the appellant itself in 
and about the hiring, retaining and discharging section 
foremen, such as Dawson, and he continued to be the ap- 
pellant in that behalf until Dawson was finally discharged, 
and anything he said about Dawson’s incompetency during 
that time was said by appellant, not in narrating the inci- 
dents of the accident, but in estimating the competency or 
incompetency of Dawson, an independent matter from 
those incidents, save and except Dawson’s immediate con- 
duct at the time of the injury, which is not attempted to 
be proved by any statements of Goodwin. Burnside v. R. 
R. Co., 47 N. H. 554; Packet Co. v. Clough, 20 Wall. 540; 
Gilman v. R. R. Co., 18 Allen 433; Morse v. R. R. Co., 6 
Gray 450; Brothers v. Cartter, 52 Mo. 372; Noyes v. Smith, 
28 Vt. 59; Frazier v. R. R. Co., 38 Pa. St. 104; Harper v. 
R. R. Co., 47 Mo. 567; Gormly v. Vulcan Iron Works, 61 
Mo. 494; Laning v. R. R. Co., 49 N. Y. 521; s. ¢., 10 Am. 
Rep. 417; Flike v. R. R. Co., 538 N. Y. 549; 8. ¢., 13 Am. 
Rep. 545; Baulee v. R. R. Co., 59 N. Y. 361; s. ¢.,17 Am. 
Rep. 325; Ford v. R. R. Co., 110 Mass. 240; s. ¢., 14 Am. 
Rep. 598. 


‘Henry, J.—The plaintiff was employed by defendant 
as a laborer on track repairs, and was injured, he alleges, 
in consequence of the negligence of one Dawson, defend- 
ant’s section foreman, in having permitted a hand-car to 
be on the track when the track should have been clear for 
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the passage of trains, and in negligently and carelessly 
ordering plaintiff to remove the car in the face of an ap- 
proaching train. It is further alleged that Dawson was 
incompetent, and that the defendant had knowledge of that 
fact before the injury complained of occurred. It is also 
alleged that the company had negligently allowed piles of 
wood to be placed and remain close to the track, so as to 
render it unsafe and dangerous for the employes at work 
on the track; that the hand-car was struck by an engine 
of a train and thrown against the plaintiff, wounding him 
severely, and that his escape was prevented by the piles of 
wood at the side of the track. He sued the defendant for 
damages, and had judgment, from which this appeal is 
taken. The answer was a general denial. 

To sustain the allegation of the incompetency of Daw- 
son and the knowledge of the company that he was incom- 
petent, the plaintiff, against defendant’s objection, testified 
that in August, 1875, some days after the accident, he saw 
Mr. Goodwin, the detendant’s roadmaster when the acci- 
dent occurred, whose duty it was to employ and discharge 
section foremen, and who continued as such, wntil and atter 
August, 1875; and that Goodwin, on that occasion, told 
plaintiff that Dawson was incompetent, and he wanted 
plaintiff to take his place as section foreman. The princi- 
pal question in this case relates to the admissibility of this 
evidence. 

In Betham v. Benson, Gow’s Rep. 48, Ch. J. Dallas an- 
nounced the doctrine in regard to the admissibility of 
declarations of an agent against the principal, as fol- 
lows: “It is not true that where an agency is established, 
the declarations of the agent are admitted in evidence 


merely because they are his declarations; they are only 
evidence when they form part of the contract entered into 
by the agent on the behalf of the principal, and in that 
single case they become admissible. The declarations of 
an agent, at a different time, have been decided not to be 
evidence; indeed the cases on the subject draw this dis- 
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tinction between the declarations of an agent accompany- 
ing the making of, and, therefore, forming a part of the 
contract, and those made either at a subsequent or ante- 
cedent period.” This is now the well established doctrine, 
and its application to other acts of an agent besides that 
of making contracts is equally well settled. ‘ The declara- 
tions of an agent are received, not as admissions, but as a 
part of the res gestae.” Haven v. Brown, 7 Me. 425; Rogers 
v. McCune, 19 Mo. 557; Va. & Tenn. R. R. Co. v. Sayers, 2 
Gratt. 328; s. ¢c.,15 Am. L. Reg. (N. 8.) 297. Only decla- 
rations, therefore, made by the agent while transacting 
business within the scope of his agency, and then only be- 
cause a part of the res gestae, are admissible. 

The doctrine is very clearly stated in the last above 
cited case, as follows: “It is true that where the acts of 
the agent will bind the principal, there his declarations, rep- 
resentations and admissions respecting the subject matter 
will also bind him, if made at the same time and con- 
stituting part of the res gestae. They are of the nature of 
original evidence and not of hearsay, the representation 
or statement in such cases being the ultimate fact to be 
proved and, not an admission of some other fact. The 
party’s own admission, whenever made, may be given in 
evidence against him; but the admission or declaration of 
his agent binds him only when it is made during the con- 
tinuance of his agency in regard to a transaction then de- 
pending et dum ferret opus. It is because it is a verbal act 
ang a part of the res gestae that it is admissible at all. It is 
to be observed that the rule admitting the declarations of 
the agent is founded upon the legal identity of the agent 
and the principal, and the declarations of the agent to be 
admissible must be part of the res gestae.” Greenleaf Ev., 
(Redfield’s Ed.) §§ 113, 114; Story on Agency, §§ 134, 
137; Griffin v. Mont. R. R. Co., 26 Ga. 111; Robinson v. R. 
R. Co., 7 Gray 92; Moore v. Meacham, 10 N. Y. 207. 

These well established principles usually constitute an 


unerring guide in determining whether or not declarations 
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of an agent are admissible in evidence against his princi- 
pal; but the case at bar presents a peculiar phase distin- 
guishing it from the great mass of adjudicated cases on 
the subject, and as the precise question has not often been 
passed upon, it remains to be considered whether the prin- 
ciples above announced determine it. The declaration of 
the roadmaster was not made at the time of the disaster 
to the plaintiff, and had no connection whatever with it in 
the chain of causation. The question was, whether the 
company had knowledge of the incompetency of Dawson ; 
and while knowledge on that subject possessed by Good- 
win, the roadmaster, was knowledge of the company, the 
fact that Goodwin had such knowledge must be proved 
against the defendant, as any other fact, by the testimony 
of witnesses and not by the declaration of third parties; 
and, so far as proof of that fact is concerned, his declara- 
tions, except as a part of the res gestae, stand upon the same 
footing as declarations made by other persons. The ulti- 
mate fact to be proved was that the company had knowledge 
of Daweon’s incapacity at the time the accident occurred. 
If Goodwin, under the same circumstances and at the same 
time, had declared that the company had that knowledge, 
no one would contend for the admissibility of that declara- 
tion, yet it is urged that a declaration by him of a fact 
which the law declares to be the ultimate fact, the knowl- 
edge of the company, is competent evidence. He might 
be introduced as a witness to testify of his knowledge, or 
others might be called to prove that he was told, before 
plaintiff was injured, of Dawson’s incapacity, or that he 
was cognizant of acts of Dawson showing that incompe- 
tency, but his declaration that he knew it is but hearsay as 
against the company, no more admissible because he was 
still in the employment of the company, than if that em- 
ployment had ceased when the declaration was made. If 
admissible on the ground that the best evidence that one 
knows a fact is,his own statement on the subject, the reason 
would equally apply to a statement made after as before 
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the employment ceases, and admit such evidence in a suit 
between A and B in which it becomes material to show 
that C had knowledge of a given fact. Would evidence 
of C’s declaration that he did or did not know it be admis- 
sible? We apprehend not. If admissible, C might be in 
the court room, under no disability as a witness, and the 
party could, without calling him, prove his declaration 
against his adversary. 

The case at bar is distinguishable from Morse v. Conn. 
R. R. Co.,6 Gray 450, and the other cases of that class 
cited by respondent’s counsel, in that, in those cases the 
declarations of the agents were made in relation to specific 
transactions within the scope of their agency not yet com- 
pleted. 

Without attempting by further argument to show that 
the case falls within, and is governed by the principles 
above announced, we shall merely refer to adjudged cases 
in which it has been so held. Rogers v. McCune, 19 Mo. 
558, was an action by the owner of the steamboat Archer 
against McCune, a part owner of the steamer Die Vernon, 
for damages for the sinking of the Archer by a collision 
with the Die Vernon. On the trial evidence was offered 
of astatement made by the captain of the Archer, imme- 
diately after the collision, that it was entirely owing to the 
foul condition of the Archer’s bell. The evidence was 
excluded, and Judge Scott, delivering the opinion of the 
court, said on that subject: ‘ There was no error in ex- 
cluding the declarations of the captain of the Archer as 
to the cause of the collision. He was no party to the suit, 
nor owner of the boat. His declarations could not be 
regarded as a part of the res gestae. They were not made 
until after the transaction was past. The admission or 
declaration of his agent, binds the principal only when it 
is made during the continuance of the agency, in regard 
to a transaction then pending. It is admissible because it 
is a verbal act and part of the res gestae. What the cap- 
tain said after the collision had taken place was a recita 
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of the cause of it, and was no part of the transaction whilst 
it was passing.” Verry v. The B.C. R. §& M. A. Co., 47 
Iowa 549, is directly in point. The question was, whether 
the company had knowledge that a certain car was out of 
repair, and to prove it the declaration of Sherman, one of 
the assistants of the foreman of the repair department, 
made ten minutes after the plaintiff was injured in conse- 
quence of the bad condition of the car, “that he knew 
that the car was in bad order,” was admitted by the trial 
court, and the supreme court held it error, at the same time 
holding that Sherman was “such an agent of the defend- 
ant, that his declarations, in the line of his duty and in 
relation to matters under his supervision, if made at the 
proper time, would be admissible as evidence against the 
defendant.” To the same effect are Va. § Tenn. R. R. Co. 
v. Sayers, supra, and Huntingdon, etc., R. R.Co. v. Decker, 82 
Pa. St. 123. In this latter case, the declaration offered was 
made by the superintendent of the road who had the entire 
control and management of the road, its hands, machinery, 
etc., and had employed the conductor of the local freight 
through whose negligence, it was alleged, plaintiff’s hus- 
band was killed. The declaration was made the day after 
the accident, and was to the effect that Bowser, the freight 
conductor, had disobeyed orders, and it was held inadmis- 
sible. 

Chapman v. Erie R. R. Co., 55 N. Y. 583, unless very 
carefully read, might be cited to support the contrary view, 
but on a critical examination will be found in harmony with 
the Iowa and Pennsylvania cases on the question under 
consideration. The question was, whether Fisk, the de- 
fendant’s general superintendent, knew that Allison, a con- 
ductor, was in the habit of drinking. Evidence was 
introduced of his habits, and of facts tending to show that 
Fisk was aware of his habits before the accident, and a 
witness was permitted to testify that on one occasion, prior 
to the accident, he had a conversation with Fisk in refer- 
ence to Allison’s drinking, and that Fisk said, “Allison 
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will have to quit this,” meaning his drinking. Ch. J. 
Church, delivering the opinion of the court, observed: “It 
is objected that the declaration of Fisk, above referred to, 
was inadmissible, and its admission is claimed to be error. 
As evidence of the fact of the habit of drinking, it was 
not admissible within the general rule, that the declaration 
of an agent, will not bind the principal, unless made at the 
time of doing some act within the scope of his agency, and 
which in fact constitutes a part of the act itself. But we 
think this evidence was competent to prove notice to Fisk. 
Other evidence was produced that Allison was in the habit 
of drinking to excess, and the remark, if it had reference to 
such habit, was pertinent to establish that he knew it. It 
would be competent to prove that a third person told him 
of it; and it is more satisfactory to establish the fact, that 
he admitted such knowledge at the time. It is evidence 
of a material fact. An admission afterward that he had 
known the fact would stand upon a different footing.” 
Without approving the doctrine announced by the court 
on the precise question befure it, the last sentence,-as re- 
gards the question we are considering, recognizes the true 
doctrine as we understand it. 

It will be observed that in most of the cases cited as 
sustaining the views advanced in this opinion, the agent 
whose declarations were offered was a vice-principal and 
alter ego, and yet no case has been found which holds such 
an one for all purposes to represent the principal in such 
a sense as to admit, as evidence against the principal, every 
statement or declaration made by him, with respect to the 
principal’s business. 

The conclusion we have reached is, that the court 
erred in admitting the evidence complained of, and the 
judgment, for this reason, must be and is reversed, and the 
cause remanded; and as there will probably be another 
trial of the cause, we will add that the incompetency of 
Dawson must be shown, and that the injury to plaintiff 
was occasioned by that incompetency, or other cause spe- 
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cifically alleged in the petition, and not by some other 
cause; and proof of Dawson’s incompetency, and that such 
incompetency occasioned the injury, must be supplemented 
with proof that the defendant had knowledge of his in- 
competency before the accident occurred, and for this pur- 
pose, proof that Goodwin had such knowledge is sufficient. 
All concur. 





CRAVENS V. GILLILAN, Appellant. 


Practice. Failure to call the attention of the trial court by proper 
motion to error committed in ruling on a motion to strike outa 
pleading, cures the error. 

: PLEADING. Though the trial court may have committed 
error in refusing to strike out an informal pleading, yet if the plead- 
ing was substantially good, and the instructions placed the case be- 
fore the jury in such a light that no injury could have resulted from 
the informality, this court will not reverse for the error. 


Pleading: xatiricaTion. A plea of ratification is not a departure 
from a prior plea alleging execution of the instrument in suit. 


Appeal from Grundy Circuit Court.—Hon. G. D. Buragss, 
Judge. 


AFFIRMED. 


This was a suit against Nathan Gillilan on a promis- 
sory note. The petition was in the ordinary form. The 
answer was a plea of non est factum. An amended reply 
denied generally each and every allegation of the answer, 
and further averred specially that “after the execution of 
the note in suit, as stated in plaintiff’s petition, to-wit: 
On or about the — day of June, 1874, upon having his 
attention called to said note, defendant, Nathan Gillilan, 
told plaintiff that said note was all right, and that he would 
pay it, and thereby then and there ratified the action of 
Robert L. Gillilan in signing the name of this defendant 
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to said note.” Defendant moved to strike out these aver- 
ments on the ground that they were a departure from the 
petition, and an attempt to avoid the facts stated in the 
answer without admitting the truth thereof. This motion 
was overruled. 

At the trial, plaintiff testified as follows: On the day 
of the date of the note in suit Robert L. Gillilan came to 
my house and told me that his sister, Mrs. Mary J. Clen- 
dennen, since deceased, needed some money, and that his 
father, Nathan Gillilan, had sent him to me to getit. I 
wrote the note and Robert L. Gillilan signed all the names 
to it in my house, and I let him have the money. Defend- 
ant was not present. 

With a view of showing ratification, plaintiff further 
testified: Mrs. Clendennen died in the winter of 1873-4. I 
never spoke to defendant about the note in suit until some 
time after her death. I think it was in June, 1874, at 
which time I met defendant in Gallatin and told him about 
the note, how much it was for, whose names were to it, 
and that Robert L. said, when he got the money, that it 
was for Mrs. Clendennen. The defendant then said, “ If 
you want the money, we will pay it.” I told him that I 
did not need the money, that I applied to him because Mrs. 
Clendennen was dead, and that my object in mentioning 
the matter was that they might take the note up and have 
it probated against Mrs. Clendennen’s estate and give a 
new note. I knew that Nathan and Robert were each 
doing a large business, and that they might have over- 
looked the matter. Nathan then asked me if I had the 
note with me. Itold him that I had not, that it was at 
the bank. Nathan said he would see Robert (who was 
then in town) about it, and left me. This was the first 
conversation we had about it. In about an hour after we 
had the conversation just mentioned, defendant Nathan 
came to where I was and said that he had seen Robert 
about the note, that it was all right, that I need not have 
it probated against Mrs. Clendennen’s estate, and that it 
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was not necessary to give a new note as it was Robert’s 
debt, or Robert’s note, and that Robert owed the money. 
Our conversation related to giving new note, and taking 
up the old one, and having it probated against Mrs. Clen- 
dennen’s estate. I think Robert L. was arrested in Sep- 
tember, 1874, and soon after his arrest, as his creditors 
were attaching bis property, I started with Mr. Leopard to 
Nathan’s residence to see him about it, and to get him to 
assist me in getting hold of Robert’s property so as to save 
both of us. On the road we met defendant, and he asked 
me if I was going to his house; told him I was; nothing 
said as to what for; he said he had tu go to Gallatin and 
we also drove back. After we got to town defendant came 
to me and asked me to show him the note; I did so, and 
when he looked at it he said it was a forgery so far as his 
name was concerned, and that he believed Mrs. Clenden- 
nen’s name was also forged. 


Defendant objected to this testimony on the ground, 
among others, that under the pleadings evidence of ratifi- 
cation was inadmissible; but the objection was overruled. 


, 


Defendant offered no evidence. 

On motion of plaintiff the court gave the jury the 
following instruction: Although the jury may believe 
that Robert L. Gillilan, at the time he signed Nathan Gil- 
lilan’s name to the note, had no authority so to do, yet if 
they believe from the testimony that defendant, after he 
had been informed that his name was signed to the note by 
Robert L. Gillilan, and with the full knowledge of all the 
facts connected therewith, promised plaintiff to pay it, the 
finding must be for plaintiff. 

On motion of defendant, the court gave the following 
instructions. (1) There is no evidence that Nathan Gilli- 
lan signed or authorized Robert L. Gillilan to sign his 
name to the note insuit. (2) Before the jury can find for 
the plaintiff they must find from the evidence that after 
said Nathan Gillilan had full notice of all the facts in rela- 
tion to the execution of said note he promised to pay the 
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same, and a promise made without full knowledge of all 
such facts, or under a mistake as to any material fact will 
not bind said Nathan. (3) In determining the force and 
etfect of defendant’s statements, the jury ought to consider 
the connection in which they were made, and the subject 
matter that was being discussed. 

The following instructions, asked by defendant, were 
refused: (4) Under the pleadings and the evidence, the 
jury must return a verdict for the defendant. (5) Although 
the jury may find from the evidence that plaintiff, after 
the execution of said note, informed defendant, Nathan 
Gillilan, that Robert L. Gillilan signed his (Nathan’s) name 
to said note, and that the same was executed for money 
borrowed of plaintiff by said Robert for defendant’s daugh- 
ter, Mrs. Clendennen, and that thereupon said defendant 
promised to pay said note, yet they cannot find for plaintiff 
unless they further find that the money was actually bor- 
rowed for Mrs. Ciendennen. (6) A promise to pay said 
note after the same became due, is not a sufticient ratifica- 
tion of the act of said Robert in signing defendant’s name 
thereto. 

There was a verdict and judgment for plaintiff, and 
defendant appealed. 


Shanklin, Low § McDougal for appellant. 
J.C. Cravens aad Joshua F. Hicklin for respondent. 


Snerwoop, C. J.—This case has been here before, and 
is reported in 63 Mo. 28, and we then discussed the princi- 
ples we thought applicable to this case. In consequence, 
however, of a retrial, the discussion of other points be- 
comes necessary. 


I. 
The attention of the court not having been called, 


either in the motion for new trial or that in arrest, to the 
alleged error of refusing to strike out the amended repli- 
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cation of plaintiff, it would seem such error, if any, has 
been thereby cured. 


II. 


But granting it has not, the error at worst, is but a 
harmless one. For the replication, though informally 
drawn, because it does not in terms confess the non-execu- 
tion of the note and then plead defendant's ratification, 
certainly admits inferentially that defendant did not exe- 
cute the note and then tenders the issue of his ratification. 
The instructions on this point, both for plaintiff and 
defendant, were most unexceptionable, so that it cannot 
be maintained that any injury has resulted from the in- 
formal replication. 


III. 


Nor was the replication a departure from the allega- 
tions of the petition. That offense is said to occur “when, 
in any pleading, the party deserts the ground he took in 
his last antecedent pleading, and resorts to another.” 
Steph. Plead., 410. The plaintiff did not abandon his 
original ground when pleading ratification, since ratitica- 
tion is only another method of execution, giving to a prior 
unauthorized act life and validity where it possessed none 
before. “ Matter which maintains, explains ard fortifies 
the declaration or plea, is not a departure.” 1 Chitty 
Plead., 677. The plaintiff was not bound to anticipate the 
defense his adversary might make ; it would have been bad 
pleading if he had. And it was as competent and proper 
for him to meet the plea of non-execution, by replying rat- 
ification as it would have been in an action of assumpsit 
where infancy was pleaded, to have replied a promise made 
by the infant after attaining majority. For these reasons 
we regard evidence of ratification as admissible under the 
pleadings. As to that evidence, it was certainly sufficient 
to support the verdict. 

We shall decline to discuss whether a forgery may be 
ratified, because there was no evidence, except the outside 
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statement of the defendant, that any forgery had occurred, 
and because, more especially, no instruction was asked on 
this point. Discovering no substantial error in the record, 
we affirm the judgment. All concur. 





Tue Srate v. Warts, Appellant. 
The State ex rel. The Attorney General v. France, 72 Mo. 41, is reaffirmed. 


Appeal from Jackson Criminal Court.—Hon. H. P. Wuirte, 
Judge. 


AFFIRMED. 


Tichenor & Warner and Lay § Belch for appellant. 


D. H. MeIntyre, Attorney General, for the State. 


Norton, J.—The defendant was prosecuted in the 
criminal court of Jackson county upon information charg- 
ing him with selling lottery tickets, and upon being tried 
was convicted and adjudged to pay a fine of $25. From 
this he appeals to this court and insists that the conviction 
was wrougful—undertakes to justify his act in selling 
lottery tickets under an assignment of what is known in 
the judicial history of this State as the Gregory contract. 
This court, in the case of State ex rel. v. France, 72 Mo. 41, 
held that the right of the assignees of said Gregory con- 
tract to operate a lottery expired on the 1st day of Janu- 
ary, 1878, after which time neither the assignees of Gregory 
nor the trustees of the town of New Franklin could make 
any contract for running or conducting a lottery. Defend- 
ant having been convicted for selling lottery tickets on the 
17th day of June, 1878, under the authority of that case 
his conviction was rightful, and the judgment, with the 
concurrence of all the judges, is affirmed. 

34—73 
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Tuomas v. Bripees, Appellant. 


Vendor’s Lien: rravp: suBroGaTion. A purchaser at administra- 
tor’s sale, by falsely representing that he had become the owner of 
an allowance that had been made against the estate of the intestate 
in favor of one S., induced the administrator to give him credit for 
the amount of said allowance as part payment of the purchase 
money, and the administrator thereupon executed a deed, and after- 
ward made final settlement of the estate. He was afterward com- 
pelled to pay the allowance to S. out of his own pocket. Held, that 
he was entitled to be subrogated to the rights of the estate, and to 
have a vendor’s lien enforced in his favor against the land in the 
hands of one who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without knowledge 
of the fraud practiced on plaintiff. 


Appeal from Howell Circuit Court.—The case was tried be- 
fore B. B. Price, Esq., sitting as Special Judge. 


AFFIRMED. 


This was a suit to enforce a vendor’s lien. The facts 
were as follows: The plaintiff, as administrator of one 
Griffith, the first husband of defendant, by order of the 
probate court of Howell county, in October, 1868, sold the 
land against which the lien was claimed in this case, to 
one May, who paid part of the purchase money in cash, 
and for the remainder executed his note at eight months. 
In making the purchase, May was acting for one J. W. 
Montgomery, who had, in the meantime, intermarried with 
defendant. When the note became due, Montgomery, 
claiming to be the owner of certain allowances for $258, 
which had been made against Griffith’s estate in favor of 
one Stubblefield, insisted on turning them in to plaintiff in 
part payment of the note, and plaintiff permitted it to be 
done. The remainder of the note was paid in money, and 
plaintiff then made a deed to May, who, by Montgomery’s 
direction, immediately quit-claimed to the defendant. 
Plaintiff then made final settlement of the Griffith estate. 
Afterward, Stubblefield presented his claims, and plaintiff 
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refusing to pay them, Stubblefield sued him, recovered 
judgment and compelled him to pay them. Pending this 
suit defendant and her third husband, Thos. Bridges, Mont- 
gomery having died in the meantime, executed a written 
promise to indemnify plaintiff against the Stubblefield 
claims. ‘They failed, however, to fulfill their promise, and 
plaintiff then brought this suit. 


Chas. A. Winslow for appellant. 


The transaction between plaintiff, May and Montgom- 
ery, in which plaintiff, with his eyes open and the claims 
not present, agreed to and did take the Stubblefield claims 
as part payment on the purchase money, receiving the 
balance in cash and executing the deed, amounted to a pay- 
ment of the purchase money. There is no pretense of an 
agreement fora lien at that time, defendant was not in 
any way privy to that transaction, and the facts were not 
suflicient to create a lien; nor can plaintiff be substituted 
for the estate, the purchase money having been paid. 
Wooldridge v. Scott, 69 Mo. 669 ; Pearl v. Hervey, 70 Mo. 160; 
Maupin v. Grady, 71 Mo. 278. Plaintiff’s suit, as set forth 
in his petition, is founded on the written contract of in- 
demnity. He cannot recover for the fraud practiced on 
him by May and Montgomery. Waldhier v. R. R. Co., 71 
Mo. 514. The contract of indemnity is a waiver of the 
vendor’s lien. Weed S. M. Co. v. Maxwell, 63 Mo. 486; 
Cowl cv. Varnum, 37 Ill. 181; Sullivan v. Ferguson, 40 Mo. 
79; Durette v. Briggs, 47 Mo. 356. 


Smith § Krauthoff for respondent. 


If by the fraud of the vendee a part of the purchase 
money remains unpaid when the vendor supposes it has 
been paid, a lien may be asserted for that portion. Coit v. 
Fougera, 36 Barb. 195, 200; 1 Perry on Trusts, (2 Ed.) § 
2387; Bradley v. Bosley, 1 Barb. Ch. 125, 152; Toby v. Me- 
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Allister, 9 Wis. 463; Madden v. Barnes, 45 Wis. 135; s. ¢., 
30 Am. Rep. 703; Skinner v. Purnell, 52 Mo. 96. The 
acceptance of the Stubblefield allowances, being procured 
by fraud, was no payment of the purchase money. John- 
son v. Scott, 34 Mo. 138; 2 Greenleaf Ev., §§ 520, 522, 523; 
Lightbody v. Ontario Bank, 11 Wend. 9; Jones v. Ryde, 5 
Taunt. 488; Pierce vr. Drake, 15 Johns. 475; Willson v. Fo- 
ree, 6 Johns. 110; Leonard v. Taunton, 2 Cush. 464; Perk- 
ins v. Cummings, 2 Gray 258; Swartwout v. Payne, 19 Johns. 
294; Atkinson v. Hawdon, 2 Ad. & El. 628; Sloman v. Coz, 
5 Tyrw. 174. Plaintiff is entitled to maintain this action. 
The rule is, that if one is compelled to pay the purchase 
money due on a contract for the sale of land, he will be 
subrogated to the rights of the vendor, and will have a 
right to enforce the vendor’s lien for his own benefit. Smith 
v. Schneider, 23 Mo. 447; Kleiser v. Scott,6 Dana 137; Ma- 
gruder v. Peter, 11 Gill & J. 219; Sehermerhorn v. Barhydt, 9 
Paige 30,43; In re McGill, 6 Barr (Pa.) 504; Magee v. Ma- 
gee, 51 Ill. 500. So, if a note, given to the vendor for the 
purchase money of real estate sold by him, is indorsed by 
him, and he afterward pays the same to the indorsee, his 
vendor’s lien will revive and attach to the debt evidenced 
by it, although such lien could not have been enforced by 
such indorsee. 1 Perry on Trusts, (2 Ed.) § 238, p. 296; 
Pitts v. Parker, 44 Miss. 247; Green v. Demoss, 10 Humph. 
375; Cotten v. McGehee, 54 Miss. 510. To permit defendant 
to defeat the payment of the debt and still retain the land, 
would be against conscience. 2 Story Eq. Jur., § 1219; 
Pratt v. Clark, 57 Mo. 191. She holds only under a quit- 
claim deed, and under such a deed the land in her hands 
remains subject to all the equities attaching to it in the 
hands of her vendor, without regard to the question whether 
such equities were or were not known to her. Ridgeway 
v. Holliday, 59 Mo. 444; Stivers v. Horne, 62 Mo. 473; Mann 
v. Best, 62 Mo. 491; Austin v. Loring, 63 Mo. 19, 21. The 
fact that the defendant accepted only a quit-claim deed 
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from May, is of itself sufficient evidence that she is not a 
purchaser without notice. Stoffel v. Schroeder,62 Mo. 147, 
Besides she had actual notice of the facts. The case, there- 
fore, stands as though the plaintiff was seeking to enforce 
his lien against the purchaser himself, and is unaffected by 
any subsequent conveyance. The land in the hands of the 
defendant is chargeable with this lien and all the equities 
which acerue to the plaintiff by the conduct and represen- 
tations of either May or the defendant’s then husband. 
Davenport v. Murray, 68 Mo. 198, 201. 


SuErRwoop, C. J.—The only points of resemblance be- 
tween this case and that of Wooldridge v. Scott, 69 Mo. 669, 
are that in each instance, the administrator made a deed 
conveying the land of his intestate, and subsequently 
sought to enforce a vendor’s lien against the land thus sold. 
But right here all resemblance between the two cases ceases. 
In Wooldridge’s case there was no fraud; here, on the 
contrary, J. W. Montgomery, former husband of defend- 
ant, falsely and fraudulently representing to plaintiff that 
he was the owner of the Stubblefield claims, induced 
plaintiff to make a deed to May, reciting that the purchase 
money had been paid, when in truth and in fact only a 
small portion thereof had been paid, and a balance equal 
in amount to the Stubbletield claims was then, and still 
remains unpaid. Plaintiff afterward made final settlement 
of the estate of Griffith, and subsequently thereto ascer- 
tained for the first time, and after Montgomery’s death, 
the fraud the latter had perpetrated upon him, and was 
compelled by judgment rendered to make good the loss 
occasioned by the fraud. It is evident that Montgomery, 
the perpetrator of the fraud, was the real purchaser of the 
land, and that May was the mere conduit of the title to 
Montgomery’s then wife, the present defendant. In such 
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circumstances she is to be regarded as a mere volunteer, 
and occupies no better position than Montgomery himself 
would, had he taken the title of the land in his own name. 
It matters not that she was not personally present when 
the fraud was accomplished, and had no knowledge of it 
until long after its perpetration. It suffices that she is the 
recipient of the fruits of that fraud, and holds them, there- 
fore, by as precarious a tenure asif she had been an origi- 
nal and active fraud feasor. 

The case of Skinner v. Purnell, 52 Mo. 96, resembles 
this one. There, Purnell purchased property, had the 
deed made to his wife, paid a portion of the purchase 
money, and for the residue gave his note professedly se- 
cured by deed of trust on property which he fraudulently 
claimed to own, and held that the vendor was not divested 
of his debt and his lien by the fraudulent contrivance, but 
that he could enforce his lien againt the land conveyed to 
the wife. Here a similar fraud was practiced, the only 
difference between the two cases consisting in this, that 
Purnell fraudulently represented himself as the owner of 
the land on which he pretended to secure the note for the 
balance of the purchase money, while Montgomery made 
a similarly false representation as to his ownership of the 
Stubblefield claims. In Wooldridge’s case a very broad 
intimation is given that if fraud had been practiced relief 
would be afforded “on the foot of the fraud.” The element 
lacking in that case is fully supplied in this. It is not to 
be tolerated that such a fraud as we are now discussing 
should be successful. If in an ordinary case, a case free 
from fraud, the lien of the vendor is founded on the idea 
that it would be against conscience to permit a person who 
has obtained the land of another to keep it and not pay 
the purchase money, (2 Story Eq. Jur., § 1219,) would it 
not be doubly unconscionable in a case of this character 
that the land should be retained and exempted from its 
equitable burden, the purchase money? Inasmuch, there- 
fore, as plaintiff, through the fraudulent machinations of 
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Montgomery, was compelled to pay the remaining sum due 
on the land which defendant now possesses, we shall hold, 
as did the court below, that plaintiff is entitled to be sub- 
rogated to whatever rights the estate of Griffith had in the 
premises, and to have similar enforcement thereof. 


Il. 


In relation to the homestead right claimed by defend- 
ant, it is enough to say that there is no evidence of such 
right, and if there were, it would be in subjection to the 
vendor’s lien. Thompson Homestead, §§ 330, 331. 


ITT. 


If it be true that defendant has a dower interest in the 
land, an interest in existence at the time the land was sold 
by the administrator, as a matter of course, the vendor’s 
lien would not defeat that right. By taking proper steps, 
the dower of defendant can be assigned her and the lien 


enforced against the residue of the land against the revis- 
sionary interest in that portion in which the dower shall 
be admeasured and assigned. Judgment affirmed. All 
concur. 


On Motion for Rehearing. 


SuEerwoop, C. J.—As there was no evidence of any 
homestead right in the defendant, our remarks respecting 
such right had no foundation, and we, therefore, withdraw 
them. Adhering to our original opinion, we deny the 
motion for rehearing. All concur. 
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RosenBiatt v. Towns ey et al., Appellants. 


1. Sale on Sunday. Where goods are selected and set apart and the 
prices agreed upon on Sunday, but by the contract they are not to 
be delivered till the next day, and they are not delivered till then, 
the transaction cannot be avoided as a sale made on Sunday. 

2. : SEVERABLE ConTRACT. If other goods are selected and their 
prices agreed upon at the same time, and they are delivered imme- 
diately, but only for the inspection of a third party, this part of the 
transaction may be severed and will not invalidate the rest. 





Appeal from Pettis Circuit Court.—Hon. W. T. Woon, Judge. 
AFFIRMED. 


The goods were selected and set apart, the prices agreed 
upon, a bill made out, and two of the articles delivered on 
Sunday. The remainder, it was agreed, were to be deliv- 
ered the next day, which was done accordingly. The two 
articles delivered at the time were handed to a friend of 
defendants who was present, that he might show them to 
his wife who wanted such goods. 


H. P. Townsley for appellants, cited Wag. Stat., 504, § 
35; Parks v. Hall, 2 Pick. 206; Shurtleff v. Willard, 19 Pick. 
202; Legg v. Willard, 17 Pick. 140; Cartwright v. Phoenix, 7 
Cal. 281; Means v. Williamson, 37 Me. 556; Bailey v. Ogden, 
3 Johns. 399. 


John F. Philips for respondents, argued that as the 
agreement was that the goods were not to be delivered till 
Monday, and were not delivered till then, the contract was 
not completed till Monday. 15 N. H. 577; 41 N. H. 223; 
33 Mo. 468; 40 Mo. 455; 61 Mo. 335; 1 Mo. App. 399; 
Lingham v. Eggleston, 27 Mich. 326; Bradley v. Rea, 14 
Allen 20. The delivery of the necklace, etc., on Sunday, 
cannot, under the circumstances, be held a delivery of all 
the articles. These articles were not then delivered and 
taken in part performance—but for a particular purpose, 
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to-wit: that they might be examined by the lady, to see if 
they suited her fancy. Until she expressed her satisfac- 
tion, and that was communicated to the vendor, it was not 
a sale even as to these. But the express agreement as to 
the other articles was, that they should be retained and 
delivered Monday. The sale was, therefore, severable, each 
article having a separate valuation, and there is no evidence 
or pretense that the one article would not have been pur- 
chased without all. Carleton v. Woods, 28 N. H. 290; Story 
on Sales, § 243, 244 a; Rand v. Mather, 11 Cush. 7. 


Hoven, J.—Although the prices of the articles set out 
in the account sued on, were agreed upon on Sunday, the 
contract of sale was not completed until the day following, 
when the goods were delivered. It cannot, therefore, be 
regarded as a contract made on Sunday. Lyon v. Strong, 
6 Vt. 219; Adams v. Gay, 19 Vt. 358; Lovejoy v. Whipple, 
18 Vt. 379; Smith v. Bean, 15 N. H. 577; Mason v. Thomp- 
son, 18 Pick. 305; Hening v. Powell, 33 Mo. 468; Fritsch 
v. Heislen, 40 Mo. 555; Luebbering v. Oberkoetter, 1 Mo. App. 
399; Gwinn v. Simes, 61 Mo. 335; Benjamin on Sales, § 
557. 

The contract was, in its nature, a severable one, and 
the plaintiff dismissed as to the two items delivered on 
Sunday, although the testimony tended to show that these 
items were delivered only for the inspection of the lady 
for whom they were intended. 

We see no error, materially affecting the merits of the 
action, in the refusal of the court to grant the defendants a, 
continuance. The judgment of the circuit court will be 
affirmed. The other judges concur. 
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Witness : COMPETENCY OF PARTY TO CONTRACT IN ISSUE, OTHER PARTY 
DEAD. Where the plaintiff in ejectment claimed under a deed from 
defendant to his son, since deceased, and defendant claiined under 
a verbal contract rescinding the deed, accompanied by possession ; 
Held, that the defendant was not a competent witness to prove the 
contract. 

Evidence: rraup. Where it appeared that the defendant in eject- 
ment had conveyed the land in controversy to his son under whom 
the plaintiff claimed, and the defendant gave evidence tending to 
show that his son had shortly afterward returned it to him; and 
that he had ever since held it in open and notorious adverse posses- 
sion; Held, that it was error to exclude evidence offered by the 
plaintiff to show that at the time of the conveyance to the son the 
defendant was insolvent, and that he made the deed in order to de- 
fraud his creditors, and that his debts had never been paid. 

Color of Title. Where the parties to a deed undertook by verbal 
contract to rescind the deed, and the grantor thereafter remained in 
the actual possession of a part of the land, claiming title under the 
rescission; Held, that he was in under color of title, and that his 
possession extended to the whole tract described in the deed. 
Ejectment: ADVERSE POSSESSION: EVIDENCE. Where the defend- 
ant in ejectment relies upon mere possession, his evidence must 
distinctly show the limits of his possession. 

Promissory Note to third Person, when not a Payment. A 
note given for the purchase money of land was, by direction of the 
vendor, made payable toa third person, but was retained by the 
vendor and never delivered to the payee. Held, that it did not ope- 
rate as payment of the purchase money. 


Appeal from Schuyler Circuit Court.—Hon. AnpRew EL Ison, 
Judge. 


REVERSED. 
Hughes § Raley and Higbee § Shelton for appellant. 
John McGoldrick for respondent. 


Ray, J.—This was an action of ejectment for 360 acres 
of land, consisting of four distinct but adjoining parts, or 
legal subdivisions of section 30, 67, 18, in Schuyler county, 
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Missouri. The petition was in the usual form. Suit was 
commenced on the 2nd day of February, 1877. 

The answer contained, first, a specific denial of the 
allegations of the petition; and then set up five distinct 
grounds of defense, in substance as follows: Ist, The 
statute of limitations—claiming that the defendant had 
been in the peaceable, open, notorious, adverse possession, 
of all of said lands, under valid claim of right and color 
of title for more than ten years before the suit was brought. 
2nd, That defendant had lived upon and occupied said 
lands for about twenty-five years; that about seventeen 
years ago he sold and conveyed said lands to his son, Elisha 
Israel, for the sum of $4,000, and took from him his prom- 
issory note to secure the payment of the purchase money ; 
but that said Elisha died without ever paying said purchase 
money, or any part thereof, or making any provision or 
leaving any property out of which the same could be made; 
and that said purchase money still remained due and un- 
paid; and that he had never delivered to said Elisha the 
possession of said property, but had always retained the 
possession thereof himself. 3rd, That the plaintiff’s only 
title is derived from an administrator’s sale, made by James 
Raley, administrator of the estate of John P. Israel, de- 
ceased, for the payment of debts; that said John P. Israel 
was a brother of said Elisha Israel, and a son of defend- 
ant, and never made any claim to said premises, although 
he survived his brother Elisha more than fourteen years, 
and well knew all that time, that the defendant was in the 
adverse possession of said premises, claiming title thereto 
against all the world; and that the said John, through 
whom the plaintiff claims, as aforesaid, never set up any 
claim to said premises, as heir, devisee or legatee of said 
Elisha, against this defendant. 4th, That the plaintiff, at 
the time of his said purchase at said administrator’s sale, 
well knew that the said John P. Israel, in his lifetime, had 
no title to said lands, as the heir of said Elisha, and that 
the defendant was in the possession of said real estate, 
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claiming title to the same, adverse to said administrator, 
and to any and to all persons claiming to derive title from 
said Elisha Israel, deceased. Sth, That the defendant, be- 
lieving that he had good right to the possession of said 
lands against the heirs of said Elisha, and that none of 
them claimed any interest therein, and particularly, that 
his said son, John, never claimed any interest in said prem- 
ises; he, the said defendant, has been for years making, 
and has made valuable and lasting improvements thereon ; 
has paid all the taxes assessed thereon, ever since’ his said 
sale to Elisha, and with the full knowledge of said heirs, 
who stood by all these years, well knowing these facts and 
what the defendant was doing on said lands, and that he 
was claiming and asserting title to the same, all the time; 
and that said John and other heirs of Elisha tacitly con- 
sented to defendant’s large expenditure of money and labor 
on said premises. 

To this answer there was a reply denying all its alle- 
gations, and also setting up that the defendant, in 1860, 
being insolvent, conveyed said lands to his son Elisha for 
the purpose of defrauding his creditors, and that said Eli- 
sha paid him, in full, at the time; and that the indebted- 
ness of said defendant still remains due and unpaid; and 
that said Elisha paid for said lands by executing his prom- 
issory note for the sum of $4,000 to one Israel, by the 
direction of the defendant. Such were the pleadings in 
the cause. 

The record shows that the defendant, in February, 
1860, by general warranty deed, sold and conveyed the 
lands in question to his son, Elisha Israel, tor the consid- 
eration of $4,000, the receipt of which was acknowledged 
on the face of the deed. This deed was duly acknowl- 
edged and recorded. It also appeared that said Elisha 
Israel died at his father’s house in 1861, intestate and with- 
out issue, leaving as his only heirs at law his father, the 
defendant, his three brothers, one of whom was John P. 
Israel, and one sister. The evidence conduced to show 
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that said Elisha Israel, at the date of said deed, executed 
and delivered to the defendant his promissory note for the 
purchase money of said lands, to-wit: $4,000, due and 
payable eight years after date, at six per cent from date. 
This note, on its face, was payable to Jane Israel, a daugh- 
ter of the defendant, but the evidence tended to show that 
it had never been delivered to the daughter, but had always 
been and remained in the possession of the defendant. It 
also appeared that the said Elisha Israel died without ever 
having paid said purchase money, or any part thereof, or 
making any provision therefor, or leaving any estate out 
of which the same, or any part thereof could be made; 
and that the same still remains due and unpaid. 

It also appears that the said John P. Israel, the brother 
of Elisha, went to California in 1859, and remained there 
until 1875, when he returned to his father’s house, in Mis- 
souri, and died the same year, intestate. The record further 
shows that upon the death of said John P. Israel, James 
Raley was appointed administrator of his estate, and, by 
order of the probate court of Schuyler county, Missouri, 
proceeded to advertise and sell the lands in question as the 
property of the said John P. Israel, deceased, for the pay- 
ment of his debts, and that at said sale the plaintiff became 
the purchaser thereof, and received from said adminis- 
trator a deed therefor, in the usual form and containing 
the usual recitations proper and common in administrator’s 
deeds, for the payment of debts, dated November 26th, 
1876. 

The record further shows that in 1860, the date of de- 
fendant’s deed to said Elisha, for said lands, there was about 
100 acres of said land improved and fenced; but the evidence 
did not show which of the several tracts of land, embraced 
in said deed and sued for in this action, was covered by or 
embraced in said improvement and fencing; nor did the 
testimony otherwise locate said improvements or identify 
the lands so fenced. ‘The remainder of said lands, at the 
date of said deed, was uninclosed and so remained until 
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sometime in 1870, when about 100 acres more were fenced, 
but nothing appeared to indicate which of said several 
tracts, or what portions thereof, were embraced in this last 
inclosure. 

It further appeared by said record that the defendant, 
for some years prior to and at the date of his said deed to 
Elisha, had been and was living upon and occupying said 
lands; and that he continued so to do from and after the 
date of said deed, up to the time of the trial of this cause 
in 1877. The record further shows that sometime in 187- 
all the heirs of Elisha Israel, except John P. Israel, exe- 
cuted to the defendant, at his request, a quit-claim deed 
for said lands; and that, prior to that, the defendant had 
commenced a suit against ull the heirs of Elisha, alleging 
as ground therefor, that he had deeded the lands to Elisha 
in 1860 for $4,000—none of which had ever been paid— 
that he never surrendered the possession of said lands to 


Elisha, and that Elisha died in 1861 without paying for them, 
or making any provision therefor, which suit was after- 
ward dismissed by defendant at his cost. The cause was 


’ 


tried before a jury. 

At the trial, the defendant, against the objection of 
the plaintiff, offered himself as a witness in his own behalf, 
and was permitted by the court to testify generally in the 
cause. His testimony conduced to show that at the date 
of his deed to Elisha for said lands, Elisha executed to him 
his promissory note for the purchase money ($4,000) due 
and payable as hereinbefore stated; that shortly there- 
after, to-wit: sometime in 1861, the defendant and Elisha, 
by verbal contract attempted to cancel said deed and rescind 
said sale. This testimony tended to show that both the 
defendant and suid Elisha agreed to said attempted cancel- 
lation and rescission, and that both of them thereupon and 
thereafter considered and treated said deed as canceled ; 
that said attempted cancellation and rescission was brought 
about at the instance and by the request of the said Elisha 
Israel, who said he could not and would not pay for the 
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same. This evidence further tended to show that Elisha 
repeatedly expressed his wish and readiness to deed the 
land back to his father; but no deed was in fact ever made, 
nor was the note for the purchase money ever given up. 
This evidence also conduced to show that thereupon and 
thereafter said defendant, with the knowledge and consent 
of the said Elisha, claimed and occupied the land, as his 
own, under and by virtue of said attempted cancellation, 
and that he had so continued to occupy and claim said land 
as his own, from that day to the time of the trial. This 
testimony of the defendant also tended to show that none 
of his children, John P. Israel] inclusive, ever set up any 
claim to the land as heirs of Elisha or otherwise, and that 
said John P. Israel survived the said Elisha more than 
fourteen years, and never claimed any interest therein. 

The defendant then offered Mary Ann Jarvis, his 
daughter, as a witness in his behalf, whose testimony, 
though brief, tended, to some extent, to support that of 
her father. 

On the other hand, the record shows that the plaintiff, 
in rebuttal, proved by Henry Buford, a justice of the peace, 
that Elisha4srael, some week or so after the date of de- 
fendant’s said deed to him for the land, brought said deed 
to his house and wanted to deed said land to his sister, 
Mary Ann, who was then unmarried, but that he, the wit- 
ness, advised him not to do so; that he then proposed to 
make a deed to his step-mother, the defendant’s wife, but 
he was advised by witness not to make such a deed, as it 
would show fraud on its face; that said Elisha then went 
away leaving the deed at his house, where it remained until 
about six months ago, when he left it with the probate 
judge for safe keeping. Plaintiff, in rebuttal, proved by 
McVey, that he, McVey, had a talk with the defendant 
about this matter about a year ago, and that defendant told 
him that Elisha was to pay him $4,000 for the land, and 
that the note then amounted to about $8,000. 

The plaintiff then offered to prove by this witness that 








544 SUPREME COURT OF MISSOURI. 





eee 


Hughes v. Israel. 


the defendant also told him that his motive in deeding the 
Jand to Elisha was to defraud his creditors; but the court, 
on the objection of defendant, refused to allow such proof. 
The plaintiff, on cross-examination of the defendant, had 
offered to prove the same thing by the defendant, but the 
court excluded it. The jury found a verdict for the de- 
fendant, and the plaintiff, after an unsuccessful motion for 
a new trial, brings the case here by appeal. 

As will be seen, a number of questions arise on this 
record. The answer contains five or six grounds of defense, 
some of them legal, others equitable, and all of them, ex- 
cept the first, containing new matter, which is put in issue 
by the reply The instructions given by the court—two 
of them at the instance of the plaintiff, and four upon its 
own motion—all bear upon the question of the statute of 
limitations, which seems to have been made the controlling 
question of the case in the argument to the jury. They 
present the law on that question, applicable to the facts in 
evidence, we think, correctly. The answer contains other 
counts, and there was evidence tending to prove some of 
them, (for example, that of vendor in possession, with pur- 
chase money unpaid,) but no instructions were asked in 
reference to them, unless it be the third instruction asked 
by the plaintiff and refused. The subject of that instruc- 
tion, as well as that of the eighth, which was also refused, 
will be noticed in the progress of this opinion. 

But the controlling questions for our consideration, 
upon which this case must turn, grow out of the rulings 
of the court upon the question of the competency of the 
defendant as a witness in the cause, and the exclusion and 
admission of evidence in the progress of the trial. The 
appellant insists that, inasmuch as his title is derived from 
the deed made by the defendant to his son, Elisha; and 
inasmuch as the defendant also claims under, but adverse, 
to the title so conferred; and as Elisha is shown to be dead, 
the defendant is, therefore, incompetent as a witness to 
testify to any fact in the cause. Secondly, That the de- 
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fendant is incompetent to testify about any contract, con- 
versation, dealing or transaction made, had or done by or 
between the defendant and said Elisha, relative to said 
lands now in suit, as said Elisha was a party thereto, and 
is admitted to be dead. He also contends that it was error 
not to allow him to prove, by way of rebuttal, that the 
defendant, at the date of his deed to Elisha, was insolvent, 
and made the deed to defraud his creditors. It is likewise 
argued that the facts in evidence, as proved, fail to show 
or do not constitute color of title, so as to confer on defend- 
ant the constructive possession of that part of the premises 
outside of his actual inclosures; and that under the facts 
of this case, the defendant’s claim under the statute of 
limitation, if allowable at all, should be restricted to his ac- 
tual inclosures or pedal possession. It is further contended 
that the proof of possession, in this case, was too indefinite 
and uncertain to ascertain or identify the lands so possessed, 
and that consequently, no adverse possession of any ascer- 
tained lands was made out by such proof. On the other 
hand, it is argued by the respondent, that “the cause of 
action ip issue and on trial” in this case, was the alleged 
unlawful withholding, by the defendant, of the possession 
of the premises from the plaintiff, and that both the parties 
to this controversy are living and parties to this suit, and 
that the defendant was, therefore, competent as a witness 
to testify to any fact in the cause. Besides these, other 
questions arise on this record that may be noticed here- 
after. 

It may be remarked, in the first place, that the com- 
petency of a party, as a witness in the cause, may often 
1. wirwess: compe Gepend, in a great measure, upon the nature 
senrace Reius of the pleadings in the cause. Where there 
other party ded. are several counts in a petition or answer, it 
may also very well happen that a party may be competent 
as to one and incompetent as to the others. If the defend- 
ant, in his answer, in this case, had contented himself with 


a simple denial, either general or specific, the position con- 
35—73 
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tended for by the respondent, might, prima facie at least, 
be the true one, but as such is not the fact, we do not feel 
called on to pass on that question. Granger v. Bassett, 98 
Mass. 467. In this case, however, the defendant has seen 
fit to superadd to his specific denial five other grounds of 
defense, all of which contain new matter, to much of 
which Elisha and John P. Israel are shown to have been 
the original parties on the one side, and are now admitted 
to be dead. These new matters, to which the said Elisha, 
in the one case, and the said John P. in the other, was a 
party, have become “the cause of action (or rather of de- 
fense) in issue and on trial,” in this cause, and have been 
made so by defendant’s answer. Under the rulings of this 
and other courts, we think that the defendant was not a 
competent witness to testify to these matters thus put in 
issue by the pleadings, and that the court erred in permit- 
ting him so to testify. Sitton v. Shipp, 65 Mo. 305; Brad- 
ley v. West, 68 Mo. 72; Angell v. Hester, 64 Mo. 142; Ring 
v. Jamison, 66 Mo. 429; Looker v. Davis, 47 Mo. 142; John- 
son v. Quaries, 46 Mo. 423; Manufacturers’ Bank v. Scofield, 
39 Vt. 590. : 

We think the court also erred in not allowing the 
plaintiff to prove, by way of rebuttal, that the defendant 
2. EVIDENCE: fraud. was insolvent, and made the deed in question 
to defraud his creditors. In this case it became material 
to know whether the possession of the defendant after the 
date of the deed to Elisha had been converted from a 
friendly to a hostile possession, and any facts tending to 
explain or throw light on this point were properly admis- 
sible for that purpose. If it be true, as charged, that the 
defendant was insolvent, and that he made said deed to 
defraud his creditors, it is not likely that he would shortly 
thereafter, and while his insolvency so continued and his 
creditors remained unpaid, turn around and openly claim 
and assert title in himself. At least, such facts were com- 
petent to go to the jury for their consideration. 

If the facts testitied to by the defendant, in reference 
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to the attempted rescission of the sale, and the verbal can- 
3. coor or titte. cellation of the deed in question, by the par- 
ties thereto, together with the subsequent claim of title 
and occupation by the defendant thereunder, with the 
knowledge and consent of the grantee in said deed so can- 
celed, had been sufficiently proved by other competent tes- 
timony, we think, under the law, such a state of facts would 
operate as color of title in the party so claiming and occu- 
pying. Such proof, so made, we also think, would be com- 
petent to show that the possession of the defendant had 
been converted from a friendly to a hostile possession, under 
the statute of limitations. A mere trespasser, who enters 
on land without any pretence of title, cannot by any mere 
contrivance extend his possession beyoud his actual inclos- 
ure. But where the entry is made in good faith, under a 
bona fide claim of title, that claim need not, necessarily, be 
evidenced by deed or other writing. It may be shown or 
created by an act in pais, without any writing. In the 
ease of Rannels v. Rannels, 52 Mo. 108, this court held that 
where a man made a verbal gift of a defined tract.of land 
to his sister, had it surveyed for her, and put her in the 
possession under this survey and the descriptions in his 
own deed, she was in possession of the whole tract under 
color of title. In the case of Bell v. Longworth, 6 Ind. 273, 
the supreme court of Indiana, while denying the right of 
a mere intruder to extend his possession beyond the limits 
of his inclosure, use this language: “ But when a party 
is in possession, pursuant to a state of facts, which of them- 
selves show the character and extent of his entry and 
claim, the case is entirely different, and such facts, whatever 
they may be in a given case, perform sufficiently the office 
of color of title. They evidence the character of the entry 
and the extent of the claim, and no color of title does 
more.” In the case at bar, where the parties to the deed 
in question canceled said deed, as they thought, by mere 
verbal agreement, and the grantor thereof, thereafter re- 
mains in possession, claiming title under said rescission, he 
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may well be said to be in possession under color of title 
by relation to the boundaries mentioned in the deed so 
eanceled. He has thus resumed the possession he had 
prior to the making of the deed so canceled, and to the 
same extent, actual and constructive. 

As to the sufficiency and efficacy of the proof of pos- 
session, in this case, if it could be held to have been without 
4. eyectwent: ad- color of title, we understand the law to be 
verse possession: 2s — 
evidence. that the proof must be sufficiently definite 
and certain to locate and identify in some way the lands so 
possessed, with such metes and bounds as can be ascer- 
tained and recognized. Otherwise the proof would be 
void for uncertainty. Where there is no color of title, the 
party so claiming is limited to his actual inclosure. 

As to the third instruction asked by plaintiff and re- 
fused, it is sufficient to say, that while said note for the 
ase money of said land was made pay- 
ane nore wee: able, on its face, to Jane Israel, the daughter 
— of defendant. yet the evidence tended to 
show that it never had been delivered to her, but had 
always been and remained in the possession of the de- 
fendant. She was a mere volunteer without possession. 
The consideration moved from him, and he retained the 
possession. Such a note, thus given and held, did not ope- 
rate as a payment of the purchase money. The instruction, 
therefore, was properly refused. 

Whether the plaintiff, who holds by an administrator’s 
deed, is to be treated as a bona fide purchaser for value, 
within the meaning of that term, or whether he takes sub- 
ject to all the equities of the party in possession, whatever 
they may be, and whether he had any actual notice thereof 
or not, is a question we do not feel called on to decide, in 
the present state of the record, and, therefore, express no 
opinion on that point. Mann v. Best, 62 Mo. 491, 496; 
Jones v. Carter, 56 Mo. 403; Vaughn v. Tracy, 22 Mo. 417; 
Vaughn v. Tracy, 25 Mo. 320. But, for the reasons hereto- 
fore given the judgment is reversed and the cause remanded. 
All concur. 
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Tue State v. WAKEFIELD, Appellant. 


Perjury. In the progress of an investigation before the grand 
jury to ascertain whether any member of the Board of Police Com- 
missioners of the city of St. Louis, had received money in consid- 
eration of information furnished gamblers as to raids to be made by 
the police upon their establishments, the defendant testified under 
oath that he had never received money from one P. (a gambler) for 
the purpose of paying the same to any member of said board. De- 
fendant was indicted for perjury in making this oath, the indictment 
charging that in truth and in fact he did receive from P. large sums 
of money for the purpose of paying the same to a member of said 
board for information when raids were to be made upon the gamb- 
ling house of said P. Upon the trial the court instructed the jury 
that they could not find defendant guilty unless they were satisfied 
that P. gave defendant money with the purpose, at the time, that the 
same should be used for bribing a police commissioner, and that 
defendant knew of P.’s intention at the time he received the money. 
Held, that the defendant had no right to complain of the assignment 
of perjury as made in the indictment, or of the instruction, ‘hey 
both required the State to prove more than was necessary to make 
a case against defendant, viz: the purpose for which defendant was 
to give the money to a member of the police board. 

: WHAT CONSTITUTES THE CRIME. To constitute the crime of 
perjury it is not necessary that a false oath taken in a judicial pro- 
ceeding shall relate to the whole case. It is sufficient if it relates 
to a single circumstance constituting a link in the chain of evidence. 


Appeal from St. Louis Court of Appeals. 


AFFIRMED. 


Cline, Jamison & Day and F. D. Turner for appellant. 


The instruction was erroneous because it assumed that 
the accused swore as to the purpose of Pate in paying the 
money, whereas he took no such oath, but simply stated 
that he (Wakefield) received no money from Pate for the 
purpose of paying it over to a member of the police board; 
and because the purpose or secret intention of the accused 
as toa future use of the money received from Pate was 
incapable of proof on the part of the State. 
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Chas. P. Johnson and J. C. Normile for the State. 


In place of enlarging the answer of defendant to the 
questions of the grand jury, the assignment narrows and 
restricts the receipt of the money generally to its recei}t 
for the special and limited purpose of paying for informa- 
tion of raids. The questions in their logical order were, did 
he receive the money from Pate, and if so, was it fora 
commissioner, and for what purpose. If he swears he 
never got money from Pate at all, then of course he did 
not get it to give to a commissioner, and if true, that 
would end the ingiury. But it will, perhaps, be argued that 
merely denying the receipt of money from Pate, discon- 
nected with the police board and information of contem- 
plated raids is not material. “ The false swearing to matter 
which, however valueless and ineffective ultimately, has 
yet some prima facie, though illusory weight, is perjury.” 
(2 Wharton’s Crim. Law, (8 Ed.) § 1282;) and the same 
author says, (§ 1303:) “The assignment of perjury may, 
in some instances, be more full than the statement of the 
defendant which it is intended to contradict.” 5 Russ. on 
Cr., (8 Ed.) p. 70, § 72; Commonwealth v. Smith, 11 Allen 
250. 


Henry, J.—In the opinion delivered by the court of 
appeals, affirming the judgment of the criminal court in 
this cause, all the questions of any importance presented 
by this record are considered, and we deem it unnecessary 
to deliver a lengthy opinion on subjects which have been 
so ably discussed in that opinion, inasmuch as we fully 
concur in its arguments and conclusions.* On one ques- 
tion, the earnestness and zeal of appellant’s counsel have 
induced us to add a few remarks. 

The evidence given by Wakefield before the grand 
jury, upon which the charge of perjury was predicated, 


*See 9 Mo. App. Rep. 326. 
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1. PERJURY. was as follows: “I (meaning said Alonson 
B. Wakefield) never received any money or property from 
Robert C. Pate, or any other person in the city of St. Louis, 
as a consideration for information given to said Robert C. 
Pate, or other persons in the city of St. Louis, of the time 
when raids were to be made by members of the Metropol- 
itan Police torce of the city of St. Louis upon the gam- 
bling house of said Robert C. Pate, or other gambling 
houses in said city of St. Louis. Nor did I (meaning said 
Alonson B. Wakefield) ever receive or collect any money 
from Robert C. Pate, or any other person in the gambling 
business, for the purpose of paying the same to any mem- 
ber of the Board of Police Commissioners of the city of 
St. Louis. I (meaning the said Alonson B. Wakefield) 
never had an opportunity of rendering any service of that 
kind—of notifying Robert C. Pate of raids on his (said 
Pate’s) gambling house. Said Pate paid me money, some 
months several hundred dollars, for advice and attorney’s 
fees. I (meaning the said Alonson Lb. Wakefield) never 
did make or convey any communication to said Robert C. 
Pate, or any person in his (said Pate’s) employ, by word 
or sign, or in any manner communicate, or cause to be 
communicated to him (said Pate) information of the time 
when raids would or were expected to be made.” 

And one of the assignments in the indictment is as 
follows: ‘ Whereas, in truth and in fact, the said Alon- 
son B. Wakefield did collect and receive from said Robert 
C. Pate alarge sum or sums of money (the number, amount 
or further description is unknown to the grand jurors) for 
the purpose of paying the same to a member of the Board 
of Police Commissioners for information when raids were 
or would be made upon the gambling house of said Robert 
C. Pate, and other persons to the grand jurors unknown.” 

The following instructions were given in behalf of the 
State: “You ought not to convict the defendant unless 
you believe and find that the falsity of the statement upon 
which, by the indictment, under these instructions the 
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charge against him is based, has been to your satisfaction 
fully established, either by the testimony of more than one 
credible witness, or by that of one such witness corrobor- 
ated by other evidence in the cause, which convinces your 
minds of the truth of the testimony of such single witness 
to the fact, and of the falsity of the statement; and not 
then, unless you further find from the evidence the exis- 
tence of all the other elements of the offense, and of the 
facts necessary to authorize his conviction, as such other 
elements and facts are hereinbefore fully set forth. In 
other words, before you can tind the defendant guilty under 
the indictment, it devolves upon the State to prove to your 
satisfaction by the testimony of two credible witnesses, or 
one credible witness and corroborating circumstance proven 
by other credible witnesses in the cause, beyond a reasona- 
ble doubt, that R. C. Pate within three years next before 
the second Monday in March, 1879, gave defendant money 
with the purpose, at the time, that the same should be used 
for bribing a Police Commissioner, and that Wakefield 
knew, at the time he so received the same, of the felonious 
intention of Pate to bribe.” : 

It is contended by defendant’s counsel that the latter 
sentence of the instruction was “not only calculated to 
mislead the jury, but carried them outside of the oath 
charged in the indictment, and authorized a conviction on 
an oath never taken by the accused.” The oath was, that 
he had never received or collected any money from Pate or 
any other person engaged in the business of gambling for 
the purpose of paying the same to any member of the 
Board of Police Commissioners. The instruction required 
the jury to find not only that Pate had given money to 
Wakefield to be paid to a member or members of the 
Police Board, but that it was Pate’s purpose at the time 
that it should be used to bribe a Police Commissioner, and 
that Wakefield, when he received it, knew that it was 
given for that purpose by Pate. If, after stating in the 
indictment the evidence given by Wakefield, to the effect 
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that he had never received any money from Pate for the 
purpose of paying the same to any member of the Police 
Board, the assignment, instead of that made, had been 
simply that defendant had received money from Pate for 
the purpose of paying the same to a Police Commissioner, 
it would have been sufficient, and if the instruction com- 
plained of had been given at the instance of the defendant, 
the State might well have objected, because it required her 
to prove more than was necessary to establish the charge. 
The fact, if true, that Wakefield had received money from 
Pate to be paid to a Police Commissioner, would constitute 
a link in the chain of circumstances tending to establish 
the guilt of such commissioner of the charge the jury was 
investigating, and if his testimony in every other respect 
was true and only false in this, he was as guilty as if his 
testimony was false in every particular. The assignment 
while in form narrower, was in substance broader than 
necessary, alleging more than it devolved upon the State 
to prove, and to this extent was immaterial. Commonwealth 
v. Smith, 11 Allen 243, cited in the opinion delivered by the 
court of appeals, is directly in point. 

It is contended that the substance of Wakefield’s tes- 
timony was that he had never received money from Pate 
with a purpose or intent on his part to deliver it to any of 
the Police Commissioners. The grand jury was not inves- 
tigating any charge against Wakefield, but was endeavor- 
ing to ascertain whether any Police Commissioner had 
been guilty of receiving a bribe, ete., and it was important 
and material-:in that investigation to learn if any one en- 
gaged in the gambling business had given any person 
money to be delivered to them or any of them. What 
Wakeftield’s secret, undivulged intention was with regard 
to the money, if any, received by him of Pate, was not the 
subject of the inquiry made of him. The fact they desired 
to know was whether Pate had given him money which 
Pate intended him to pay to a commissioner. If he gave 
Wakefield money for that purpose, and such purpose of 
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Pate was known to Wakefield, is Wakefield’s testimony 
consistent with that fact? Can he escape on the ground 
that there was at that time an undisclosed purpose on his 
part to keep the money for himself and not dispose of it 
as directed? Is justice to be trifled with and thwarted in 
that manner? Did he understand the interrogatory or 
investigation to relate to Ais intention or to the purpose for 
which Pate gave him the money? Certainly the latter was 
the clear import of the question, and the only reasonable 
or allowable construction of his evidence on that point, 
taken in connection with the investigation to which it re- 
lated, was that he had received no money from Pate which 
the latter intended him to pay to a Police Commissioner. 

So far as this prosecution for perjury is concerned, it 
does not matter whether the Police Commissioner or Com- 


-whatcon- Missioners were guilty or not. The failure 


“stitutes the erime, to indict them, or one of them, might possi- 


bly have been owing to the perjury herein alleged. If one 
falsely swears on a trial of A for murder that he saw him 
shoot the deceased, he is guilty of perjury, although, in 
fact, A was guilty and was convicted of the murder. So, 
if he had been acquitted, the witness who thus falsely tes- 
tified would be none the less guilty of perjury. The guilt 
of one falsely swearing does not depend upon the result of 
the proceeding in which it occurred; therefore, whether 
all the links in the chain of circumstantial evidence nec- 
essary to its completion are supplied or not, a witness who 
has sworn falsely in regard to any link is as guilty as if 
the evidence fully supplied that and all the other parts. A 
criminal charge is proved step by step. The jury was not 
restricted to Wakefield’s testimony to ascertain what he 
did or what he intended to do with the money, even if that 
intention on his part bad been material. They may have 
thought that those facts could be more satisfactorily estab- 
lished by other evidence. What his intention was when 
he received the money, might never have been of any im- 
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portance in the matter the jury was investigating. The 
judgment is affirmed. All concur. 


Tne Mecuanics’ Bank v. Tue City or KaAnsas. 


Exemption from Taxation. The State cannot withdraw a stat- 
utory exemption from taxation once given, unless the right so to do 
is reserved at the time. 

Injunction against Illegal Taxation. Injunction is the proper 
remedy to prevent the sale of real estate for taxes, the levying of 
which is prohibited by law. 


Appeal from Jackson Circuit Court.—Hon. 8S. H. Woopson, 
Judge. 


REVERSED. 
Cline, Jamison & Day for the Bank. 


The well established doctrine is, that neither the leg- 
islature nor the courts have any power to vary or impair 
charter rights. Lionberger v. Rowse, 43 Mo. 67, 82; Home 
of the Friendless v. Rouse, 8 Wall. 437; State Bank v. Knoop, 
16 How. 369; Wilmington R. R. Co. v. Reid, 13 Wall. 266; 
Pacific R. R. Co. v. Maguire, 20 Wall. 36. The charter was 
granted subject to the provisions of section 7, chapter 54, 
Revised Statutes 1845, which reserved to the legislature 
the right to alter, amend or repeal every charter which it 
should thereafter grant. But neither the constitution of 
1865, (Art. 11, § 16,) has deprived the bank of its exemp- 
tion from taxation. Scotland Co. v. Ry. Co., 65 Mo. 135. 
Nor have sections 1, 2, 3, chapter 11, General Statutes 1865, 
page 95; Sedgwick on Stats., 123; Williams v. Pritchard, 
4T. R. 2; State v. Minton, 23 N. J. L. 529; Blain v. Bailey, 
25 Ind. 165; Delaware, ete., Canal Co., v. Coal Co., 21 Pa. 
St. 42; Fosdick v. Perrysburg, 14 Ohio St. 485; St. Louis 
v. Alexander, 23 Mo. 484. 
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Wash Adams and C. E. Small for the city. 


Injunction is not the proper remedy. Sayre v. Tomp- 
kins, 23 Mo. 443; Barrow v. Davis, 46 Mo. 394; MePike v. 
Pew, 48 Mo. 525. It is only in case taxes are voidable by 
reason of some defect in the proceedings levying or assess- 
ing the same that a sale would casta cloud. No such claim 
is made here. The taxes, if void at all, are void on their 
face, and a purchaser would not get even a prima facie title, 
and the remedy at law is complete. Van Doren v. Mayor, 
9 Paige 388; Van Rensseluer v. Kidd, 4 Barb. 17; Bouton 
v. Brooklyn, 15 Barb. 393; Robinson v. Gaar, 6 Cal. 273; 
Bucknall v. Story, 36 Cal. 67; Dean v. Madison, 9 Wis. 402. 
Plaintiff’s charter required it to dispose of all real estate 
not used for banking purposes as soon as practicable. The 
evidence does not show the bank tried in good faith to do 
this. It held on for speculative purposes. The charter 
does not exempt or make it unlawful for either the State 
or any city to levy taxes upon the real estate of plaintiff 
not used in and necessary for the transaction of its bank- 
ing business. Central R. R. Co. v. Burlington, 28 Vt. 196 ; 
State v. Mansfield, 23 N. J. L. 510; Worcester v. R. R. Co., 4 
Met. 564; Railroad Co. v. Berks Co.,6 Barr (Penn.) 70; 
State v. Collectors, 24 N. J. L. 315; State v. Newark, 25 N. 
J. L. 519; Zucker v. Ferguson, 22 Wall. 527; Gardner v. 
State, 21 N. J. L. 557; State v. Hancock, 328 N. J. L. 315; 
State v. Flavell, 24 N. J. L. 370; State v. Blundell, 24 N. J. 
L. 405; Railroad Co. v. Shacklett, 30 Mo. 550; Wilmington 
R. R. Co. v. Reid, 13 Wall. 264. Laws exempting from 
taxation are to be construed strictly. Lexington v. Aull, 30 
Mo. 480; Pacific R. R. Co. rv. Cass Co., 53 Mo. 17; St. Jo- 
seph v. R. R. Co., 39 Mo. 476. It will be noticed that both 
section 32 of the act of March 2nd, 1857, and section 12 
of the act of March 18th, 1861, under which the exemption 
is claimed, refer only to the “‘ banks” organized under the 
general banking act of March 2nd, 1857. Neither reters to 
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the branch banks. Now there was a great difference be- 
tween a bank anda branch bank. The latter act made 
them entirely different institutions; made their capital 
stock distinct. No stockholder of the bank could, by virtue 
thereof, have any voice in the affairs of the branch bank, 
and vice versa. The branch had its officers and board of 
directors separate and distinct from the parent bank. And 
still further, these sections referred only to banks organized 
under the act of March 2nd, 1857. Now plaintiff, so far 
as it had legal organization, existence and powers as a 
banking or branch banking institution at Kansas City, got 
them, not from the act of March 2nd, 1857, but from the 
act of November 20th, 1857, entitled, “An act to amend the 
charter of the Mechanics’ Bank.” 


Norton, J.—This 18 a suit in chancery, the purpose of 
which was to enjoin and restrain defendant from selling 
certain real estate of plaintiff for the payment of taxes 
assessed and levied thereon by the City of Kansas for the 
years 1867, 1868, 1869, 1870, 1871, 1872, 1873, 1874 and 
1875. Upon the hearing of the cause the court made the 
injunction perpetual as to all taxes for the year 1873 and 
years prior thereto, and dissolved the same as to the taxes 
of 1874 and 1875. From this judgment and decree both 
parties have appealed to this court. 

It appears from the record before us that in 1859 a 
branch of the Mechanics’ Bank was established at Kansas 
City, and that plaintiff, through it, as well as through the 
parent bank, which was located in St. Louis, did business 
till 1873, when the parent bank alone continued in business, 
and the active business at said branch ceased, although the 
building used by the branch bank when in active business 
was still used, up to the time this cause was tried, in 
liquidating the business of the branch and winding up its 
affairs. The taxes in question were levied upon the land 
in Kansas City on which plaintiff’s branch bank building 
was situated, and also upon land in said city which had 
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been acquired by the bank on foreclosure of mortgages 
upon the same, which had been given for the security of 
debts contracted with the bank for advancements of money 
in the regular course of its banking business. The evi- 
dence showed that plaintiff had put on the market and 
endeavored to sell said real estate, but were unable to sell. 

It is claimed, as the ground of the relief prayed for by 
plaintiff, that the levy of the above taxes was void by rea- 
1. exemption From 800 Of the following statutory provisions, viz: 
——— “In consideration of the privileges granted 
by this act to the banks incorporated in this State, each 
banking company agrees to pay to the State annually, one 
per cent on the capital stock paid in by the stockholders 
other than the State, which shall be in full of all bonus 
and taxes to be paid to the State by the respective banks,” 

* * § 32, art. 1, Acts 1856-7, p. 22. “The one 
per cent required to be paid by section 32, of article 1 of 
said (first mentioned) act shall be received as full compen- 
sation for all taxes of every kind whatever, and it shall not 
be lawful for any county, city or town corporation to levy 
or collect any tax of any kind upon or from any of the 
banks organized under said law.” § 12, Acts 1861, p. 13. 
The language of the above provisions is perfectly free from 
ambiguity, and constitutes and creates a contract between 
the State and plaintiff bank, in effect exempting plaintiff 
from all liability to pay any other tax than one per cent on 
its capital stock, and prohibiting any county, city or town 
corporation from levying or collecting any tax upon or 
from plaintiff. That such contracts are binding, and that 
neither the law-making power, except when the right is 
reserved to modify, change or repeal, nor the courts, have 
the power to vary or impair them, is abundantly and clearly 
shown by the following authorities: State Bank of Ohio 
v. Knoop, 16 How. 369; Lionberger v. Rowse, 43 Mo. 67, 82; 
Home of the Friendless v. Rouse, 8 Wall. 437; Pacific R. R. 
Co. v. Maguire, 20 Wall. 36; Wilmington R. R. Co. v. Reid, 
13 Wall. 266. In the last of the above cited cases Justice 
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Davis observed: “That it has been so often decided by 
this court that a charter of incorporation granted by a 
u state creates a contract between the state and corporators 
which the state cannot violate, that it would be a work of 
supererogation to repeat the reasons on which the argu- 
ment is founded. * * If the contract (one ex- 
empting a corporation from taxation) is plain and unam- 
biguous, and the meaning of the parties to it can be clearly 
ascertained, it is the duty of the court to give effect to it, 
the same as if it were a contract between private persons, 
without regard to its supposed injurious effects upon the 
public interests.” Applying this principle to the present 
vase, we think it clear, that instead of the partial relief 
granted to plaintiff by the trial court, it should have been 
full and complete as prayed for in the bill, and that error 
was committed by the court in refusing so to decree. 

It is insisted by counsel for defendant that, conceding 
the levy of the taxes in question was void, no relief can be 
.ixzsunetion afforded by injunction, and to sustain this 
TAxaTIoN. view we have been cited to the case of Sayre 
v. Tompkins, 23 Mo. 443, and other cases following it. 
These cases have no application to the case before us. In 
allof them the proceeding was to enjoin the sale of per- 
sonal property. for a void tax, and the court denied the 
relief on the ground that the remedy in such cases was 
adequate and complete at law. In the case in hand the 
sale of rea! property, whereby a cloud, if the sale were 
made, would be cast on the title, is sought to be forbidden, 
and in all such we have uniformly held that relief would 
be granted by injunction. Lockwood v. St. Louis, 24 Mo. 
20; Fowler v. St. Joseph, 37 Mo. 228; Leslie v. St. Louis, 47 
Mo. 474. The other objections made by counsel for de- 
fendant may be disposed of by saying that they are as 
groundless as the one we have just noted. The judgment 
will, be reversed aud cause remanded, with directions to 
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the circuit court to enter up a decree in conformity here- 
with, and in accordance with the prayer of the petition. 
All concur. 





Tue State ex rel. Huey v. Taz Cape GrirarpDEAU CourRT OF 
Common PLEAs. 


Mandamus to Compel Final Judgment. Where a trial court re- 
fuses to act upon a motion, and simply orders the case to be 
“dropped from the docket,” this court will issue its writ of man- 
damus to compel it to proceed to final judgment. 


Mandamus. 
PeremMptory Writ AWARDED. 
Lewis Brown for relator. 


It was the duty of the court below to proceed to a final 
disposition of the case. Stale v. Newkirk, 49 Mo. 474; 
Overall v. Ellis, 38 Mo. 209. No appeal or’writ of error 
lies to an order to strike a cause from the docket. The 
remedy is by mandamus. Astor v. Chambers, 1 Mo. 192; 
Franciscus v. Martin, 9 Mo. 196. 


Hamilton G'. Wilson, respondent, pro se. 


SuERwoop, C. J.—The case of Catherine Huey against 
Grigg M. Huey, was determined by this court, and the 
judgment in favor of the defendant reversed and the cause 
remanded. 65 Mo. 689. It appears now, that prior to 
that cause being submitted to this court, Catherine Huey 
had died, and that prior to her death she had conveyed her 
homestead in the land to Thos. M. Huey. No suggestion 
of the death of Catherine Huey was made in this court, 
but with that matter the lower court has no concern. Nor 
was any such suggestion made to the lower court, till after 
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Thos. M. Huey was, on his own motion, substituted as party 
plaintiff in the room and stead of Catherine Huey, com- 
missioners appointed to set off a homestead, and a report 
of such commissioners filed, setting off such homestead. 
After that, the death of Catherine Huey was suggested in 
the lower court, and it was suggested that such death had 
occurred as before stated; and it was further suggested 
that the order substituting Thos. M. Huey had been errone- 
ously made, because the personal representatives of said 
Catherine had not been brought before the court, when 
such substitution took place. After these suggestions, the 
lower court was moved by Grigg M. Huey, to reject the 
report of the commissioners, because the judgment of re- 
versal was a nullity, as, in consequence of the death of 
Catherine Huey, no proper parties were before this court. 
The death of Catherine Huey, as stated, was admitted. 
The motion was granted and the report rejected. At the 
next term a motion was filed by Thos. M. Huey to approve 
the rejected report, which motion was denied. At a sub- 
sequent period, perhaps during the same term, Thos. M. 
Huey tiled another motion to re-refer the order of the court 
to other commissioners to set aside the homestead of the 
plaintiff. This motion the court refused to act on, but 
ordered the cause to be “dropped from the docket.” It is 
unnecessary to pursue the subject further. Nor is it nec- 
essary to determine whether or not Thos. M. Huey was 
properly substituted as party plaintiff. It is sufficient to 
say that the duty of the lower court will not have been 
fully discharged until it shall have made a final disposition 
and determination of the cause. We, therefore, shall 
award a peremptory writ. All concur. 
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Tue State, Plaintiff in Error, v. MEINHART. 


1. Practice,Criminal: waiver. The objection that the record does 
not show that the indictment was ever presented to the trial court 
in the presence of the grand jury by their foreman, or that it was 
ever filed, comes too late when made for the first time in this court. 


: PLEADING. “ The Cole circuit court,” in the caption of an 
indictment, will be taken to mean the circuit court of Cole county. 


3. Assault to Rape: PLEADING, cRIMINAL. An indictment for an 
assault to commit a rape need not use the word “rape.” If it uses 
the language employed by the statute to define the crime of rape, 
that will be as good. If other words not altering the sense are 
added, they may be rejected assurplusage. Thus, where the indict- 
ment charged an assault upon a female under the age of twelve 
years, with intent “feloniously to unlawfully and carnally know 
and abuse” her; Held, that it was good. 


bo 





Error to Morgan Circuit Court.— Hon. E. L. Epwarps, 
Judge. 


REVERSED. 


D. H. McIntyre, Attorney General, and Mack J. Leam- 
ing, for the State, as to the sufficiency of the indictment, 
cited 1 Whart. Prec. of Indict., forms 187, 190; 1 Whart. 
Crim. Law, § 577 (b. and c.) 8 Ed.; State v. Johnston, 76 
N.C. 209; 1 Whart. Prec., form 262; State v. Pickett, 11 
Nev. 255; s.¢., 21 Am. Rep. 754; People v. Girr, 53 Cal. 
629; State v. Fancher, 71 Mo. 461; State v. Erickson, 45 
Wis. 86; State v. Little, 67 Mo. 624; State v. Worden, 46 
Conn. 349; s. c., 33 Am. Rep. 27; People v. McDonald, 9 
Mich. 150. 


Edwards § Davison for defendant in error, upon the 
same point, cited 1 Russ. on Crimes, (2 Ed.) p. 693; Hum- 
phries v. State, 5 Mo. 203; 1 Archb. Crim. Prac. and PI1., (8 
Ed.) 999; 1 Whart. Prac., (8 Ed.) 255; Whart. Am. Crim. 
Law, (6 Ed.) § 1153; Archb. Crim. Law, (5 Ed.) 874; State 
v. Ross, 25 Mo. 426; State v. Montgomery, 63 Mo. 296; State 
v. Little, 67 Mo. 624. 
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Ray, J.—At the December, 1880, term of the Cole cir- 
cuit court, the defendant was indicted for an assault with 
the intent feloniously to unlawfully and carnally know and 
abuse one Amelia Thomas, a female child, under the age 
of twelve years. The indictment is as follows: 

In the Cole Circuit Court, at the December term, 1880. 
STATE OF f Cole’ ‘ 

County of Cole, ios 

The grand jurors of the State of Missouri, summoned 
from the body of inhabitants of Cole county, now here in 
court, duly empaneled, sworn and charged, on their oaths, 
present that Theodore H. Meinhart, late of said Cole county, 
on the 20th day of October, in the year of our Lord one 
thousand eight hundred and eighty, at the said county of 
Cole, in the State of Missouri, in and upon one Amelia 
Thomas, a female child under the age of twelve years, to- 


wit: Of the age of nine years, unlawfully and feloniously 
did make an assault, with intent, her, the said Amelia 
Thomas, then and there feloniously to unlawfully and car- 
nally know and abuse, contrary to the form of the statute 
in such cases made and provided, and against the peace and 
dignity of the State of Missouri. 


Mack J. LEAMING, 
Prosecuting Attorney for Cole county, Missouri. 


A change of venue was applied for by the defendant, 
and the cause was sent to Morgan county, where, at the 
March, 1881, term, of the circuit court of that county, the 
defendant filed a demurrer to the indictment, as follows: 

Now, at this day, comes the defendant, and by his at- 
torneys, and demurs to the indictment herein against him, 
and says that the same does not charge the defendant with 
any offense under the statute law of this State. (1) Be- 
cause it does not charge that the defendant ever assaulted 
said child with the intent to commit a rape on her; nor 
does it use any language of similar import and meaning. 
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(2) Because there is no statute of this State making the 
assaulting any woman or female child with the intent to 
unlawfully and carnally know and abuse her, an offense for 
which this defendant could be indicted and punished. (3) 
Because the indictment does not pursue the language of the 
statute. (4) Because there is no statute of this State making 
the assaulting with intent to unlawfully and carnally knowa 
female child under twelve years of age, an offense. (5) 
Because, if it is intended to charge the defendant with an 
assault with intent to commit a rape, then the gist of the 
offense is the intent to commit a rape, and that word or 
words of similar import and meaning, are necessary to 
charge the offense. 

This demurrer the circuit court sustained, and the 
defendant was thereupon discharged. Whereupon the 
State brings the case here by writ of error. The suffi- 
ciency of the indictment is the only question in the case. 

The objection that the record does not show that the 
indictment was ever presented by the foreman of the grand 
1. practice. cam JUrY in their presence to the circuit court of 
a Cole county, or that the same was ever filed 
in court, as required by law, comes too late, we think, for 
the first time in this court. At least, these objections are 
not raised by the demurrer to the indictment, the sufficiency 
alone of which is now before this court. Even if this were 
otherwise, the objection would not be held good under the 
ruling of this court in the case of the State v.Wm. Grate, 
68 Mo. 25, and cases there cited. 

This indictment at its heading has the proper venue 
of “State of Missouri, county of Cole,” with the caption: 


“In the Cole circuit court, December, 1880, term,” and is 
indorsed on the back as follows: “ Cole circuit court, 


December term, 1880.’’ “State of Missouri v. Theodore 
H. Meinhart.” Assault with intent to carnally know, etc., 
“a true bill,” “ W. C. Young, foreman of the grand jury,” 
and ‘ filed December 7th, 1880, W. H. Lusk, clerk.” Tak- 
ing the whole record together, although not exactly for- 
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mal in all its entries, we think it sufficiently appears in 
what court the indictment was found, and that it was duly 
presented and filed in said court. 

The further objection that “ the indictment is not en- 
titled of any court known to the laws of this State,” if we 
a. eens understand it, grows out of the fact that the 
ing. caption reads: ‘In the Oole circuit court,” 
instead of “In the circuit court of Cole county.” This 
objection, we think, is rather technical than substantial, 
and not welltaken. It is the common practice of the pro- 
fession, as well as all the courts, thus to entitle papers, en- 
tries and records as often as the more formal and correct 
method insisted on by defendant in error. In the case of 
Kirk v. State, 6 Mo. 469, at page 471 it was held that the 
caption of the indictment was no part of the indictment. 
If that be so, the objection, if valid, must be taken in some 
other way anc is not raised by the demurrer and cannot 
now be considered. See also the case of the State v. Eng- 
land, 19 Mo. 387, where the caption was similar to that of 
the case at bur. Itreads: “In the Hickory circuit court,” 
and the indictment was held good. 

This brings us to the only real point in the case as pre- 
sented by the above demurrer, and the brief in support of 
2. AMAULTTO RAPE: SAME. We will consider first the language 
val ot the statute itself. Section 1253 of the Re- 
vised Statutes of 1879, provides as follows: “ Every person 
who shall be convicted of rape, either by carnally and un- 
lawfully knowing any female child under the age of twelve 
years, or by forcibly ravishing any woman of the age of 
twelve years or upwards, shall suffer death or be punished 
by imprisonment in the penitentiary not less than five 
years, in the discretion of the jury.” Section 1263 pro- 
vides as follows: “Every person who shall be convicted 
of an assault with intent to kill or commit any robbery, 
rape, burglary, manslaughter or other felony, the punishment 
for which assault is not hereinbefore prescribed, shall be 
punished by imprisonment in the penitentiary not exceed- 
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ing five years, or in the county jail not less than six months, 
or by both a fine not less than $100 and imprisonment in 
the county jail not less than three months, or by a fine not 
less than $100.” The language of section 1253, practically 
declares that either of two states of facts, therein men- 
tioned, constitutes the crime of rape, in one of which force 
is a necessary ingredient; in the other force need not be 
used. A party guilty of perpetrating either state of facts 
may be convicted of rape. It is the perpetration of the 
acts therein described, not the term or name which the 
statute applies to the acts so done, which constitutes the 
offense. An indictment charging the perpetration of either 
stute of facts, in the language of the statute, we apprehend, 
would be sufficient, and in neither case would the use of 
other terms, not necessary, vitiate the indictment. Such 
unnecessary words may be rejected as surplusage. When 
section 1263, in declaring the punishment which shall be 
inflicted upon every person convicted of an assault to com- 
mit any of the various offenses therein specified, uses the 
word “rape,” it means and imputes an assault to perpe- 
trate either one of the state of facts which’section 1253 
defines to be a rape; and an indictment which charges, as 
in this case, “an unlawful and felonious assault, with intent 
her, the said Amelia Thomas, then and there feloniously 
to unlawfully and carnally know and abuse, contrary to the 
form of the statute in such cases made and provided,” is 
clearly good under this statute. Any superfluous words 
therein will not vitiate, and may be rejected as surplusage, 
and the words rape or ravish need not be used. Such, we 
understand, is the construction placed on this statute by 
this court, and such, also, seems to be the view taken by 
the courts of other states having similar statutes to ours. 

In the case of McComas v. State, 11 Mo. 117, the court 
uses this language; ‘The indictment charges that the de- 
fendant late, etc., with force, etc., at, etc., in and upon one 
Mary L. Young, being then aud there a female child under 
the age of ten years, to-wit: Of nine years, in the peace 
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of the State then and there being, carnally, unlawfully and 
feloniously did, then and there, make an assault, and her, 
the said Mary L. Young, then and there did beat, wound 
and illtreat, with intent her, the said Mary L. Young, then 
and there carnally, unlawfully and feloniously to ravish 
and carnally and feloniously to know, and other wrongs,” 
etc. The court proceeds to say that: “The section of 
the statute above referred to declares or defines rape to be, 
first, carnally to know any female child under ten years of 
age; or, secondly, forcibly ravishing any woman of the 
age of ten years and upwards. The words ‘rape’ or ‘rav- 
ish’ are used here, as in common parlance, as synonymous 
terms, and the only difference in the statute between the 
two species of the offense, is, that the latter contemplates 
force, whilst the former may consist in the act of sexual in- 
tercourse alone—irrespective of actual violence or consent. 
The indictment charges the assault to have been made 
‘with the intent her, the said Mary L. Young, then and 
there carnally, unlawfully and feloniously to ravish and 
earnally and feloniously know,’ which not only embraces 
the words used in the statute to designate the offense, but 
others not necessary, but the use of which does not vitiate 
the indictment, and may be rejected as surplusage.” This 
language of the court, taken in its entire context, we think 
fully justifies the construction placed thereon, by the able 
and distinguished reporter who prepared the syllabus at 
the head of the case. This case isin harmony with the 
views hereinbefore expressed, and we think fully justifies 
the construction and approval thereof by Suerwoop, C. J., 
in the late case of the State v. Jaeger, 66 Mo. 175. In this 
latter case the indictment, although not containing the 
word “ravish,” was held sufficient. That case is in point 
and must be accepted as decisive of this. In the case of 
the People v. MeDonald, 9 Mich. 151, the supreme court of 
Michigan uses this language, which is quite appropriate to 
the case at bar: ‘ Whether there is such an offense known 
to the common law, as an assault with intent carnally to 
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know and abuse, or not, were it questionable, is immaterial, 
for it is very obvious that there is such an offense known 
to our statute. Section 5730 of Comp. Laws enacts that: 
‘If any person shall ravish and carnally know any female 
of the age of ten years or more, by force and against her 
will, or shall unlawfully and carnally know and abuse any 
female child under the age of ten years, he shall be pun- 
ished,’ ete. Both these offenses are rape, as they come 
within the common law definition of that offense. The 
distinction between them relates solely to the character and 
amount of proof required to convict of the offense. Force 
and want of consent must be satisfactorily shown in the 
vase of carnal knowledge of a female of the age of ten 
years or more, but they are conclusively presumed, in the 
case of such knowledge of a female child under that age, 
and no proof will be received to repel such presumption. 
The next section, 5731, which provides that: ‘If any 
person shall assault any female with intent to commit the 
crime of rape, he shall be deemed a felonious assaulter,’ 
ete., had direct reference to that preceding it, and was in- 
tended to embrace assaults upon females, whether of the 
age of ten or more, or less. When an information, there- 
fore, charges an assault with intent to commit either offense 
prohibited by section 5730, and in describing the intent, 
uses the language of such section, it charges an assault 
with intent to commit the crime of rape. The word ‘rape’ 
has no technical value, which renders its use in such case 
imperatively necessary, and if words be employed which 
describe such offense, they will be taken according to their 
legal import. If they charge the crime in the language 
employed by the statute to define rape, they will be taken 
to charge the crime of rape; and if they charge an assault 
with intent to do the act denominated rape, the coustruc- 
tion will be the same.” This language of that court fully 
meets and sustains the construction here placed on our 
statute. 

In the case of Greer v. State, 50 Ind. 267, in construing 
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a statute similar to our own, that court holds this doctrine: 
“ The statute defining and prescribing punishment for rape, 
enumerates two classes of facts, each of which constitute 
a rape; first, it is rape to unlawfully have carnal knowl- 
edge of a woman against her will; second, it is rape to 
unlawfully have carnal knowledge of a female child under 
twelve years of age.” ‘lo the same effect is the case of 
State v. Erickson, 45 Wis. 86. But it is needless to multi- 
ply authorities on this point. For these reasons we think 
the court committed error in sustaining the demurrer to 
this indictment, and the judgment will, therefore, be re- 
versed and the cause remanded. All concur. 


JULIAN, Administrator, Appellant, v. WRIGHTSMAN. 


1. Partnership Property: wipow’s aLLowance. The widow of a 
deceased partner is not entitled to draw anything from the partner- 
ship estate until all the partnership debts are paid; and this though 
the individual estate be inadequate to pay her widow’s allowance. 

2. Administration: interest. An administrator is properly charge- 
able with interest where he makes any misapplication of the assets 
of the estate, or where he buys property of the estate from himself. 


Appeal from Greene Probate and Common Pleas Court.—Hon. 
T. H. B. Lawrence, Judge. 


AFFIRMED. 
C.W. Thrasher for appellant. 


The court erred in charging the administrator with 
interest. There was no evidence that he had used any 
money or failed to report any money in his hands, or that 
he had received any interest, or failed to make any loan 
ordered by the court, or that he was guilty of any depart- 
ure from the orders of court, or any negligence or wrong- 
doing whatever. Williams v. Petticrew, 62 Mo. 461; Clyce 
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v. Anderson, 49 Mo. 37; In re Davis, 62 Mo. 450. There 
being only $101 of assets in the individual estate, $200 of 
the partnership property was exempt from execution 
against him, and at his death his widow was entitled to 
the same exemption against his creditors. Gen. St., 642, § 
11; 1 R.S8., § 2346; Thomp. on Homesteads and Exempt., 
§ 214, and note 3; §§ 546, 734, 898, 896. Such exemptions 
descend to the widow for the benefit of the family, and do 
not pass to the administrator, and he is not liable to cred- 
itors for the same. The statute will be liberally construed. 
Megehe v. Draper, 21 Mo.510; State v. Farmer, 21 Mo. 161; 
Mahan v. Scruggs, 29 Mo. 282. 


J. C. Cravens for respondent. 


The payment to the widow was illegal. No partner 
can take any portion of the firm property and leave the 
debts unpaid. No more can his heir, widow or personal 


representative. Story Partnership, (6 Ed.) § 97; Price v. 
Hunt, 59 Mo. 258; Ackley v. Staehlin, 56 Mo. 558. Even 
the real estate of a firm is considered personalty for all the 
purposes of the partnership; and until the firm debts are 
paid the widow of a deceased partner has no right to share 
in it. Duhring v. Duhring, 20 Mo. 174; 1 Scribner Dower, 
547, 548; 2 Scribner Dower, 151. One partner cannot 
claim an exemption out of his share in the joint estate 
while it remains unsevered. Russell v. Lennon, 39 Wis. 
570; s. ¢., 20 Am. Rep. 60; Pond v. Kimball, 101 Mass. 
105. The administrator was properly charged with in- 
terest on the amount of his purchase, and on all sums ille- 
gally paid out by him. The matter of charging interest 
is one resting in the discretion of the probate court, and 
its findings will not be disturbed unless it is aflirmatively 
shown by the record that it has been abused. 62 Mo. 450; 
Strong v. Wilkson, 14 Mo. 116; 49 Mo. 37. 


Norton, J.—This is a case arising on exceptions made 








APRIL TERM, 1881. 571 





Julian v. Wrightsman. 





by defendant Wrightsman to the final settlement of plaintiff 
Julian, as administrator of the partnership estate of W. 
D. Proctor & Son. The cause was tried in the probate and 
common pleas court of Greene county, and a balance of 
$605.73 was found to be in the hands of plaintiff as such 
administrator, which he was ordered to pay over to Wrights- 
man, he being the only creditor of the estate. From this 
finding and judgment the plaintiff appeals to this court. 

It appears from the record that William D. Proctor, 
of the said firm of Proctor & Son, died leaving a widow, 
and that plaintiff Julian was the administrator of the in- 
dividual estate of said Proctor, as well as the partnership 
estate of Proctor & Son; that the assets of the individual 
estate amounted to about $101; that the assets of the part- 
nership estate amounted, as shown by the sale-bill, to 
$2,175.97; that the partnership debt due the exceptor, 
Wrightsman, was the only debt against the partnership 
estate, and that it was in excess of the assets of said estate, 
amounting to $2,845. It also appears that the probate 
court made an order directing the administrator of the in- 
dividual estate to pay to the widow of said Proctor $250 
for her year’s support, and that said amount, together with 
other sums, was paid her, not out of the assets of the in- 
dividual estate, but out of the assets of the partnership 
estate. For the amounts so paid, plaintiff, as the adminis- 
trator of the partnership estate, claimed credit on his said 
tinal settlement, which credits the court disallowed, and 
charged the same to the administrator with interest thereon, 
and the action of the court in this respect is claimed by 
plaintiff to be erroneous. It is well settled that partner- 
ship assets must first be applied to the payment of part- 
nership debts, and that until they are paid, neither the 
widow of an individual partner nor the individual creditors 
have any claims upon them. The record shows that the 
partnership assets in plaintiff’s hands were not sufficient 
to pay the partnership debts, and under the authority of 
the following cases, (Duhring v. Duhring, 20 Mo. 174; Willet 
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v. Brown, 65 Mo. 138; State ex rel. v. Spencer, 64 Mo. 355,) 
the court was fully justified in disallowing the credit 
claimed, and it being a clear misapplication and misappro- 
priation of the assets, the administrator was properly 
chargeable with interest, under the authority of the follow- 
ing cases: Clyce v. Anderson, 49 Mo. 37; In re Davis, 62 
Mo. 450. 

The record also shows that the plaintiff bought at the 
sale partnership property amounting to something over 
$300, and that the court charged him interest on the 
amount. It is insisted that this was error. In the settle- 
tlements made by the administrator he had not accounted 
for any interest, and it was properly charged to him on the 
amount of his purchase, as if on money belonging to the 
estate and used by him for his own purposes. 

Other items claimed as credits aggregating about $61, 
were properly disallowed, the largest being for $22.20, 
which the evidence showed had been credited in a former 
settlement, and the evidence as to the other items equally 
demanded their rejection. Judgment affirmed, in which 
all concur. : 


THE Strate ex rel. NussBerGER, Appellant, v. ConNER. 


1, Exemption from Execution: PROVISIONS ON HAND FOR FAMILY 
use. Groceries kept in store by a merchant as part of his stock in 
trade are not “ provisions found on hand for family use” within 
the meaning of section 9 of the Execution Law, (Wag. Stat., p. 
603,) which exempts such provisions from sale under execution 
against the head of a family. 





2. : WAIVER OF IRREGULARITIES. Acceptance of property set 
apart by an officer upon aclaim of exemption from execution waives 
any irregularities in the proceedings to ascertain the exemption. 
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Appeal from Pettis Circuit Court—Hon. Wm. T. Woop, 
Judge. 


AFFIRMED. 


This was an action against a constable and the sureties 
in his official bond. The facts relied on for recovery were 
as follows: The constable, having in his hands an execu- 
tion against Nussberger, levied the same on a wagon and 
set of harness and a stock of family groceries which Nuss- 
berger then had in his grocery store. Nussberger was the 
head of a family and lived in rooms at a distance from his 
store. He had at his rooms no place for keeping provi- 
sions, and was in the habit of taking them from his store 
for family use as needed. When the levy was made, hav- 
ing at his rooms no provisions except a few for immediate 
consumption, he notified the constable that he claimed $100 
worth of the groceries levied on as provisions on hand for 
family use, and also that under section 11, of chapter 55, 
Wagner’s Statutes, he claimed the balance of said groceries 
as exempt, in lieu of property enumerated as exempt under 
the Ist and 2nd subdivisions of section 9 of said chapter, 
and requested him to set off said $100 worth of groceries 
as provisions, and to appraise the remainder, and if not 
appraised at over $300, to release them to him, and if ap- 
praised at over $300, to offer them for sale. The constable 
appointed appraisers, who appraised the whole property at 
$439.99. He then released $300 worth of the stock at its 
appraised value, but refused to allow the claim for $100 
worth as provisions on hand for family use. What was 
retained was sold and the proceeds applied upon the exe- 
cution. Nussberger received the portion released, and 
within a few days, after due notice, sold it at public sale, 
realizing $238 net by the sale. The breaches of the bond 
alleged in this action were the refusal of the constable to 
allow the claim for provisions on hand for family use, and 
failure to pursue the statute in setting apart the portion 
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released, whereby, as plaintiff claimed, he was damaged in 
the sum of $62. There was a verdict and judgment for 
defendants, from which plaintiff appealed. 


£. J. Smith and 8. A. Wardan for appellant. 


Plaintiff should have been allowed the $100 worth of 
groceries claimed as provisions found on hand for family 
use. The statute intends to exempt such provisions as are 
used in a family, and which the defendant in execution has 
on hand and from which he takes his provisions for the 
use of his family, no matter where kept. If it is held to 
embrace only provisions in a dwelling house or place set 
apart especially for keeping family stores, then one situated 
as relator could have no such exemption, because his house 
is too small to keep provisions in, and he has no place to 
keep them save in his store. Nor was it necessary that 
defendant should have set apart the goods claimed as ex- 
empt, or distinguished them from those kept for sale. It 
is only required that he have the “ family provisions,” and 
that he take from the same for the use of his family habit- 
ually as needed. This statute is to be liberally construed 
in favor of the families of poor defendants. Megehe v. 
Draper, 21 Mo. 510; State v. Dill, 60 Mo. 483. The con- 
stable did not follow the statute in making the release of 
the $300 worth. He should first have offered all the goods 
for sale. The defendant in execution is not bound, for his 
exemption, by the appraisement put on the goods by the 
constable’s appraisers. Relator had a right, using due care 
as to time and costs, to sell the goods turned over to him 
by the constable, in order to ascertain the amount of dam- 
ages he had sustained by reason of the failure of the latter 


to follow the law. 


Snoddy § Short for respondents. 


What is meant by the words, “found on hand for 
family use,” are such provisions as have been procured and 
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provided for the sole purpose of being used and consumed 
by the family. If procured for the purpose of merchan- 
dise and to be sold in the regular course of business, the 
head of the family taking therefrom such articles as are 
needed for daily consumption, whereby he simply becomes 
the purchaser, as other customers, they cannot be provisions 
found on hand for family use. The $300 worth of goods 
set apart by the constable were accepted by Nussberger, 
and neither he nor the plaintiff in the execution required 
the same to be offered for sale, therefore, respondent com- 
plied with the spirit of the statute, and relator has nothing 
to complain of. 


L 


SHERwoop, C. J.—When owned by the head of a fam- 
ily, “all such provisions as may be found on hand for 
family use, not exceeding $100 in value,” are exempt from 
execution. 1 Wag. Stat., p. 604,§ 9. Were those in the 
case at bar thus exempt? We are of opinion that they were 
not, and for these reasons: That we do not regard the gro- 
ceries which formed the relator’s stock in trade, “ found on 
hand for family use,” within the purview of the statute. 
If the groceries, to the amount allowed by statute, had 
been segregated from the rest of the stock of provisions in 
relator’s store, the protection of the statute might have 
been properly claimed, since the locality where the pro- 
visions were kept does not affect the question under discus- 
sion. As it was, however, the $100 worth of provisions 
which the relator requested the officer to set off to him, 
was no more “found on hand for family use,” than any 
other $100 worth which composed the residue of relator’s 
stock. A cause very similar in all its incidents to the pres- 
ent one, was passed upon in Massachusetts, whose statute 
exempts “ provisions necessary, procured and intended for 
the use of the family,” and it was held that the provisions 
were not exempted, because they ** were procured and in- 
tended by the plaintiff as a stock in trade, for the purpose 
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of being sold by him, as well as for the use of his family. 
Nash v. Farrington, 4 Allen 157. The point being consid- 
ered must, therefore, be ruled against relator. 


IT. 


Respecting the $300 worth of groceries which relator 
claimed, they were appraised and set off to him at their 
appraised value, and he accepted and afterward sold them. 
{f there were any irregularities in the acts of the officer 
in this regard; any failure to literally comply with the 
terms of section 13 of the act being discussed, in that he 
failed to offer the whole stock of groceries for sale, and 
then, if they failed to bring more than $300, to allow re- 
lator to retain them, it is enough to say that relator’s ac- 
ceptance and subsequent sale of the goods prevents him 
from taking advantage now of such alleged irregularity. 
The judgment is affirmed. All concur. 


9? 





Ciarpy v. Tue St. Louts, Iron Mountain & SoutHERN RaIL- 
way Company, Appellant. 


Railroad: LIABILITY FOR KILLING stock: FENCES. In an action 
against a railroad company, for killing hogs, founded on the 43rd 
section of the railroad law, (Wag. Stat., p. 310,) it appeared that 
there were defective fences on both sides of the road where the 
hogs were killed, but it did not appear that the hogs got on the 
track in consequence of the failure of the defendant to erect fences 
where by law it was required to erect them, or that at the place 
where they were killed the defendant was required to erect fences. 
Heid, that the plaintiff was not entitled to recover. 

: : Before a railroad company can be held 
liable under the 43rd section of the railroad law for the killing of 
stock occasioned by defective fencing, it must appear that the com- 
pany knew, or, by the exercise of reasonable diligence, could have 
known of the defect, and that a reasonable time for making the 
necessary repairs had elapsed after the acquisition of such knowl- 
edge, or after the time at which such knowledge should have been 
acquired. 








APRIL TERM, 1881. 577 





Clardy v. The St. Louis, Iron Mountain & Southern Railway Company. 


Appeal from Madison Circuit Court.—Hon. J. B. Roprnson, 
Judge. 


REVERSED. 
W. R. Donaldson and Smith § Krauthoff for appellant. 


The company is not liable. It does not appear that it 
had knowledge of the fact that the fence was out of repair, 
and that a reasonable time elapsed after it became possessed 
of such knowledge, within which it might have repaired 
such fence. A railroad company is required to use only 
ordinary care to keep such fences in repair. Lemmon ov, 
R. R. Co., 32 Iowa 151; Ill. Cent. R. R. Co. v. Swearingen, 
47 Ill. 206; C.g¢ N.W. R. R. Co. v. Barrie, 55 Ill. 226. The 
statute does not make the company absolutely liable for 
injuries resulting from a casual defect in the fencing, as it 
were an insurer. Its liability in such a case is a question 
of neglect of duty. Murray v. R. R. Co.,3 Abb. Ct. of 
App. Dee. 339; s. ¢., 4 Keyes 274; Wheeler v. Ry. Co., 2 
N. Y. 8. C. (Thomps. & Cook) 634. And the burden of 
proof was upon the plaintiff to show such knowledge on 
the part of defendant and its failure to repair in a reasonable 
time. Wheeler v. Ry. Co., supra; Comstock v. R. R. Co., 32 
Iowa 376; Railroad Co. v. Enochs, 42 Miss. 608. 


J. D. Perkins for respondent. 


Hoven, J.—This was a suit under the 43rd section of 
the railroad corporation act. The statement is like that in 
the case of Key v. Railway Co., ante, p. 475, which was held 
to be sufficient. 

There were defective fences on both sides of the road 
where the hogs were killed, but it does not appear that the 
hogs got on the track in consequence of the failure of the 
defendant to erect fences where by law it was required to 
erect them, nor does it appear that at the place where the 


hogs were killed the defendant was required to erect fences 
37—73 
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—non constat, but that they were killed at a point on the 
road where the company could lawfully fence, but was not 
by law required to fence. Edwards v. Hannibal § St. Joseph 
R. R. Co., 66 Mo. 567. 

It is further objected that it does not appear from the 
testimony that the defendant knew, or by the exercise of 
reasonable diligence could have known of the defect in the 
fence, and that a reasonable time had elapsed after the ac- 
quisition of such knowledge, or after the time at which 
such knowledge should have been acquired, in which the 
company could have repaired the same. After fences have 
once been erected as required by law, the company is only 
liable for a negligent failure to maintain such fences, and 
it is, therefore, entitled to a reasonable time, in which to 
make repairs, after having knowledge of a defect therein, 
or after that period has elapsed, in which, by the exercise 
of reasonable diligence it could have had knowledge of 
such defect. Shearman & Redfield on Neg., § 459, and 
cases there cited. The judgment will be reversed and the 
cause remanded. All the judges concur. 


. 


Ripee v. OumstTeap et al., Appellants. 


Title to Money paid to one for the Benefit of Another. Money 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterward claim it. 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R, E. Cowan, Judge. 


REVERSED. 


Peak § Yeager-and C. J. Bower for appellants. 


Tichenor § Warner for respondent. 
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Defendant stood in the position of trustee for plaintiff, 
and could legally pay the fund to no one but plaintiff until 
he refused to receive it. Tompkins v. Wheeler, 16 Peters 
119; Jackson v. Bodle, 20 John. 184; Rankin v. Lodor, 21 
Ala. 380; Bank v. Huth, 4 B. Mon. 437; Crosby rv. Hillyer, 
24 Wend. 284. Plaintiff’s assent will be presumed until 
he dissents. Rogers r. Gosnell, 58 Mo. 589; R. 8. 1879, § 
3463. 


Henry, J.—One Collins was a tenant of Ridge, the 
plaintiff, and owed him $22 for rent. Collins sold defend- 
ants some fixtures he had in the rented house, and after 
they had paid the price agreed upon to Collins’ agent, he 
handed them $22 to be paid to plaintiff. Plaintiff was 
then absent from home, but defendants informed his son of 
what had occurred, who said he was satisfied with the ar- 
rangement. Before any communication between defend- 
ants and plaintiff, they were served with a garnishment as 
the debtors of Collins, on account of said $22, at the suit 
of creditors of said Collins, and a judgment in that pro- 
ceeding was rendered against them, which they paid. Af- 
terward, this suit was brought by Ridge to recover of 
defendants said sum of money, and the only question is, 
on these facts, was he entitled to recover ? 

It does not appear that his son was the plaintiff’s 
agent to transact his business, in his absence, and, there- 
fore, the fact that defendants communicated to him what 
had been done, and that he said it was all right, is of no 
more consequence, in the case, than if the same had oc- 
curred between defendants and an entire stranger to Dr. 
Ridge. 

The precise question involved here arose in the case of 
Sproule v. McNulty, 7 Mo. 63, and the court held that a 
quantity of lead shipped by a debtor to his creditor, with 
directions to sell it and apply the proceeds to the payment 
of his debt due the consignee, continued to be the prop- 
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erty of the consignor, and that by an attachment levied 
upon the lead, in transitu, the attaching creditor could hold 
it against the consignee. Again,in Briggs v. Block, 18 Mo. 
281, A shipped a quantity of gold-dust to B, with direc- 
tions to sell it, and pay proceeds to C, a creditor of A. It 
did not appear that C had assented to, or was advised of 
this arrangement. Before B paid the money to C, he was 
summoned as garnishee in an attachment suit against A. 
. Held, that the money still remained the property of A, and 
was subject to the attachment. These cases are decisive 
of this; and that they were correctly decided admits of no 
question. If defendants, after receiving the money, had 
become insolvent, or refused to pay it to Ridge, would it 
be contended that Collins, by the arrangement, had can- 
celed his obligation to Ridge? He remained his debtor, 
and the money placed in the hands of defendants was still 
under his control, and at any time before it was paid over 
as directed, or before defendants had become absolutely 
bound to Ridge to pay it to him, Collins could have suc- 
cessfully countermanded the order. The judgment is re- 
versed and the cause remanded. All concur. 


JuLIaAN, Administrator, Appellant, v. ABBorr. 


Administration : CREDITS ALLOWED ON FINAL SETTLEMENT : BURDEN 
or proor. Before an administrator will be allowed credit on his 
final settlement for an uncollected note as insolvent, he must show 
that it could not have been collected during the time that he had 
charge of the estate. 

: CARE AND DILIGENCE REQUIRED OF ADMINISTRATOR : HOW FAR 
LIABLE FOR ACTS OF AGENT. An administrator is bound to use all 
the care, diligence and caution in the management, collection and 
protection of the assets of the estate that a prudent and careful 
business man would use in the care and management of his own 
business, and if necessary, may employ an agent to assist him in 
the collection of the assets of the estate, but if loss occurs by reason 
of the management or financial failure of the agent without any 
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collusion, negligence or inattention on his part, he is not liable for 
the loss. 


Appeal from Greene Probate and Common Pleas Court.—Hown. 
T. H. B. Laurence, Judge. 


AFFIRMED. 


This was an appeal from the judgment of the lower 
court overruling exceptions filed by S. H. Julian, as admin- 
istrator de bonis non of the estate of H. J. Lindenbower, 
deceased, to the closing settlement of James Abbott, the 
former administrator. Abbott asked credit for the said 
Lindenbower’s share of an uncollected note of one Hen- 
derson Jones in favor of Lindenbower and one Joel Abbott. 
Julian objected to the credit, alleging that Jones was in- 
solvent, and that the administrator could have made the 
money, but consented and agreed that certain personal 
property which was mortgaged to secure the note should 
be removed from the State and sold, and the proceeds 
squandered, whereby the same had become a total loss to 
the estate ; and he prayed that the administrator be charged 
with the full amount of the note as having been lost to the 
estate through his negligence. 

The history of this note was as follows: On the 8th 
day of September, 1870, Jones being indebted to Linden- 
bower and Joel Abbott in the sum of $14,829.74, executed 
the note for that amount, and to secure it, on the same day, 
executed a deed of trust on a tract of land and a quantity 
of whisky in barrels, about 9,0¢0 gallons. This deed of 
trust also secured other notes of Jones, on which Linden- 
bower and Joel Abbott were sureties. James Abbott, the 
present defendant, was trustee. Jones retained possession 
of the whisky, selling from time to time as he could, and 
applying the proceeds in reduction of the other notes. On 
the 24th day of January, 1871, Lindenbower died. James 
Abbott became administrator of his estate and inventoried 
as part of the assets of the estate his interest in the Jone 


$ 
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note. In January, 1873, a large quantity of the whisky 
still remaining on hand, Joel Abbott, by agreement with 
Jones, and with the consent of James Abbott, removed it 
to the state of Texas, and there sold it Portions of the 
proceeds, amounting in the aggregate to $2 950, were, at 
various times, sent to James Abbott, to be used in buying 
goods to be sent to Texas to replenish the stock in a business 
which Joel had set up there. No part of the proceeds were 
ever paid over to James Abbott to be credited on the note. 
Everything was invested in the business, and was finally 
lost through the failure of Joel. The testimony adduced 
at the trial was voluminous, and in many particulars con- 
flicting. That of the exceptor tended to show that the 
administrator was guilty of negligence in failing to obtain 
possession of the whisky and sell it, and in consenting to 
its removal beyond the limits of the State. That of the 
the administrator, on the other hand, tended to show that 
there was no sale for it in Greene county and the surround- 
ing*country, that the prospect of selling it to advantage in 
Texas was good, that he acted prudently in leaving it in 
the possession of Joel Abbott, entrusting it to his manage- 
ment instead of taking charge of it himself. The court 
gave the following declarations of law: (1) When an 
a(/ministrator returns a note as insolvent, in his final settle- 
ment, the burden of proof is on him to show that it could 
not be collected, and could not have been during the time 
he had charge of the estate. (2) An administrator is bound 
to use all the care, diligence and caution in the manage- 
ment, collection and protection of the assets of the estate 
that a prudent and careful business man would use in the 
rare and management of his own business, and if neces- 
sary, said administrator is authorized to employ an agent 
to assist him in the coliection of the assets of the estate, 
but if a loss occurs by reason of the management or finan- 
cial failure of said agent without any collusion, negligence 
or inattention of said administrator, said administrator is 


not liable for said loss. 
. 
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C.W. Thrasher and H. C. Young for appellant. 


Lindenbower and Joel Abbott were tenants in com- 
mon of the Jones note, and each had equal right to enforce 
its payment, and must join in any proceeding for that pur- 
pose. And after the death of Lindenbower, James Ab- 
bott, as his administrator, succeeded to his rights in the 
note, and in the matter of protecting the interest of the 
estate of said Lindenbower in relation thereto. Clark v. 

Cable, 21 Mo. 223; Rainey v. Smizer, 28 Mo. 310; Dewey 

v. Carey, 60 Mo. 224; Gen. St. 1865, ch. 161, § 2; 2 Kent’s 
Com., (10 Ed.) 447; 2 Story Eq. Jur., (4 Ed, § 1044; ; Bliss 
on Code Plead., §§ 62, 64; Groves v. Ruby, 24 Ind. 418; 
Smith v. Oldham, 5 Mo. 483; Weise v. Gerner, 42 Mo. 527. 
Under the code the real parties in interest are the only 
proper plaintiffs in a suit. Webb v. Morgan, 14 Mo. 428; 
Walker v. Mauro, 18 Mo. 564; Smith v. Kennett, 18 ae 
154; Smith v. Schibel, 19 Mo. 140; Waterman v. Frank, 
Mo. 108; Thornton v. Crowther, 24 Mo. 164; Hute Ange i v. 
Blackford, 35 Mo. 285. After the death of Lindenbower 
who but his administrator could be the real party in in- 
terest in his share of the note? James Abbott, as trustee 
in the deed of trust, and administrator of the estate of 
Lindenbower, a cestui que trust, was in duty bound to use 
reasonable diligence to secure to the estate of Lindenbower 
its full share of the proceeds of the goods held by the deed 
of trust. And if there has been a loss to the estate by 
reason of his negligence or wrongful act, he is liable for 
such loss. (1) As trustee, it was his duty to see that the 
proceeds of the property were properly appropriated to the 
benetit of the cestui que trust, and to act in the matter with 
the strictest impartiality and integrity. 1 Wash. on Real 
Prop., (2 Ed.) 531; Sherwood v. Saxton, 63 Mo. 78, 82; 
Mitchell v. Ladew, 36 Mo. 526. (2) As administrator, it 
was his duty to use reasonable diligence to collect the note. 
Fudge v. Durn, 51 Mo. 264; Williams v. Petticrew, 62 Mo. 


So Se 
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460; State v. Meagher, 44 Mo. 356. (8) An administrator, 
in the care and management of an estate, is bound to exer- 
cise that care and diligence which a prudent man would 
exercise in the management of his own property. Fudge 
v. Durn, 51 Mo. 264; State v. Meagher, 44 Mo. 356. (4) If, 
when an administrator receives a note, the makers thereof 
are solvent but afterward become insolvent, the burden of 
proof is on him to prove that with due diligence he could 
not have collected it, and the same should not be allowed 
to him as a credit in his final settlement unless he makes 
such proof. Williams v. Petticrew, 62 Mo. 460. (5) The 
circumstance that respondent occupied the double trust of 
administrator and trustee, does not relieve him from the 
responsibilities of either. Jn re Wood, 71 Mo. 623. 





B. U. Massey and C. A. Winslow for respondent. 


Whether the administrator should have been charged 
with the note in question depends entirely upon whether he 
acted prudently, and in the exercise of a sound judgment, 
in failing to get possession of the note, if he had any right 
to it, and to take charge of the disposition of the whisky, 
instead of entrusting it to the management of the other par- 
ties in interest, as he did. And whether he acted prudently 
and wisely in this or not, involves the further inquiry as 
to whether, all the circumstances considered, he could have 
realized anything on the note, or whether he might not 
have involved the estate in loss, by assuming the burden 
and expense of disposing of the whisky himself. Under 
the deed of trust, he could only have sold it for cash at 
public sale, and there is nothing to show that it would have 
realized anything on the note in that way. The record 
does not present a case in which an administrator has 
wasted assets which came to his hands, but whether he has 
acted wisely or unwisely in deciding not to take charge of 
some precarious assets, under very peculiar circumstances. 
It is not shown that he has been guilty of any fraud in the 
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premises, or that he was interested in any speculation with 
the whisky, or did more than to assent to the disposition 
that was made of it. His fault, if any, is one of omission. 
The evidence of all the parties shows that the prospects of 
making anything out of the whisky at Springfield were 
poor. Two of the parties, each of whom had personal in- 
terests to subserve, were sanguine that it could be disposed 
of to advantage in Texas. All seemed to have confidence 
that the right thing would be done by whoever took the 
matter in charge, and all were animated by one purpose, 
which was to make the most possible out of the whisky, 
in the shortest time, and apply the proceeds in strict ac- 
cordance with the understanding of the original parties in 
interest. The situation of the property was peculiar and 
complicated. The investigation involved a large number 
of facts, the testimony preserved in the record is volumin- 
ous and difficult to understand, and the finding of the trial 
court should not be disturbed, unless it was produced by 
some error of Jaw. The trial below was lengthy and ex- 
haustive, and the result fully justified by the evidence. 
Hamilton v. Boggess, 63 Mo. 2338. 


Hoven, J.—After a careful examination of all the tes- 
timony in this case, we are of opinion that the probate 
court properly declined to charge the defendant in his final 
settlement with Lindenbower’s interest in the note of Hen- 
derson Jones. The instructions given by the court show 
that the. case was tried upon correct principles, and as the 
evidence sustains the finding, the judgment will be affirmed. 
All concur. 






































586 SUPREME COURT OF MISSOURI, 





The State v. Dunn. 


—_— — _ —— —— —— 


Tue State v. Dunn, Appellant. 


1. Affray: PLEADING, crimINAL. An indictment for an affray framed 
under section 6, page 491, Wagner’s Statutes, charged that defend- 
ant ‘on, etc., at, etc., did, in a public place, unlawfully assault one 
C, and beat, strike, kick and bruise him, which assault, so as afore- 
said, was in an angry and quarrelsome manner, to the disturbance 
of others, the citizens of said county,” ete. Held, sufficient. 

2. Practice, Criminal: motion ror New TRIAL. The rule that the 
motion for new trial must be incorporated in the bill of exceptions 
is as imperative in criminal as in civil cases. If it be not complied 
with, this court can notice no errors which only constitute matter 
of exception. 





: EVIDENCE. A record offered to prove a former conviction 
for the same offense; Held, not sufficient for the purpose 


Appeal from Butler Circuit Court.—Hox. R. P. Owen, 
Judge. 


AFFIRMED. 


This was an indictment for an affray found on the 15th 
day of May, 1877. It charged that defendant, “on the 
14th day of May, 1877, at the county of Butler and State 
of Missouri, did, in a public place in the town of Poplar 
Bluff, in said county, unlawfully assault one Stephen M. 
Chapman, and beat, strike, kick and bruise him, the said 
Chapman, which assault, so as aforesaid, was in an angry 
and quarrelsome manner, to the disturbance of others, the 
citizens of said town and county, against the peace and 
dignity of the State.” The defendant relied upon a con- 
viction for the same offense before the chairman of the 
board of trustees of the town of Poplar Bluff, as a defense 
to the indictment, and offered in evidence the following 
transcript of proceedings before that officer: “The in- 
habitants of the town of Poplar Bluff against A. H. 
Dunn. For violating ordinance No. 3 (three), page 121, 
charged with fighting, plead guilty, and was fined $10 and 
cost. May 15th, 1877. Dan. Morris, Chairman.” Under 
the instructions of the court the jury found defendant 
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guilty. In due time motions for new trial and in arrest of 
judgment were filed. These motions are not set out in full 
in the bill of exceptions, but are stated to have been filed, 
and are called for thus: ‘See page 7 of this transcript,” 
where they appear set out at full length. 


S. G. Kitchen for appellant. 
D. H. McIntyre, Attorney General, for the State. 


I. 


Surerwoop, C. J.—The indictment is framed under sec- 
tion 6, page 491, 1 Wagner’s Statutes, and states all that is 
necessary under that section to constitute an affray, and 
is, consequently, sufficient; and that offense was indictable 
when the indictment was found—and the cireuit court had 
jurisdiction. 


Il. 


The instructions given in behalf of the State would 
seem to have presented the law with unexceptionable fair- 
ness to the jury, and as the evidence has not been preserved, 
it will be presumed that the evidence adduced at the trial 
warranted their giving. But those instructions are not the 
subject for appropriate discussion here, for a reason we 
will now state: The same rule is applicable in criminal as 
in civil cases, as to the necessity of the incorporation of 
the motion for a new trial in the bill of exceptions. As 
the motion mentioned has not been thus incorporated, we 
cannot notice any of the alleged errors occurring during 
the trial, that is to say errors which only constitute matter 
of exception, and not arising on the face! of the record 
proper. 


III. 


But could we ignore that rule, it would not help the 
defendant. lis evidence, so far as preserved, was offered 
on the single point, @ ¢., to show that he had been tried 
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and convicted for the same offense by the town authorities 
of Poplar Bluff, and did not show that such was the case. 
State v. Wister, 62 Mo. 592. Judgment affirmed. All con- 
eur. 





Ex Parte KaAuFrMaAN. 


Habeas Corpus: CONVICT UNDER AGE OF IMPRISONMENT. The writ of 
habeas corpus cannot be invoked to release a convict from the peni- 
tentiary on the ground that he is under the age of imprisonment 
there, »nless that fact appears by the record of conviction. The 
investigation of the question of age belongs to the court where the 
trial is had. 


Habeas Corpus. 
Writ Deniep. 
Smith § Krauthoff for the petitioner. 


The petitioner’s case comes within section 2650, Re- 
vised Statutes, and he is entitled to be discharged. In 
sentencing him to the penitentiary, when he was under the 
age of eighteen years, the court exceeded its jurisdiction 
both as to the place of imprisonment and the person whom 
it undertook to sentence. For the same reason the sentence 
was passed “in a case and under circumstances not author- 
ized by law.” To determine whether a sentence has been 
so passed, the entire case and circumstances, so far as they 
relate to the matter of jurisdiction, and not merely the 
record, are open for investigation. Hurd on Hab. Corp., 
pp. 800 to 319; Hx Parte Jilz, 64 Mo. 205; Ex Parte Brown, 
72 Mo. 88. The defect here is not a mere irregularity, but 
an illegality, and may be corrected on habeas corpus. Hurd, 
pp. 327, 8328; Amidon’s case, 40 Mich. 628. But even if it 
be determined that the defect is not such as affects the jur- 
isdiction of the court rendering the judgment, yet it can- 
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not be doubted that the sentence of this petitioner to the 
penitentiary is erroneous; and it is made the duty of the 
court to correct this error. R.S., § 2688. 


D. H. McIntyre, Attorney General, contra. 


The judgment of conviction having been rendered by 
a court of competent authority, having jurisdiction of the 
person of the defendant and the subject matter, and no 
defect appearing upon the record, the party cannot be re- 
lieveu on habeas corpus. 


Norton, J.—This is a proceeding by habeas corpus in 
which Amos S. Kaufman, the petitioner, alleges he is 
illegally restrained of his liberty in the State penitentiary 
by the warden thereof. The warden, in his return avers 
that, at the April term, 1881, of the criminal court within 
and for Pettis county, said petitioner was convicted of lar- 
ceny in a dwelling house, in said county, and by the judg- 
ment of the court was sentenced to confinement in the 
penitentiary for the term of two years, a copy of which 
sentence and judgment he files with his return as his au- 
thority for holding the petitioner. The said judgment of 
said criminal court, under which defendant is held, being 
a final judgment rendered by a court having jurisdiction 
n such matters, our duty in the premises is prescribed by 
section 2648, Revised Statutes 1879, which provides that 
in proceedings by habeas corpus, the court or magistrate 
before which the case is pending, shall “ forthwith remand 
the party, if it shall appear that he is detained in custody 
by virtue of the final judgment, order or decree of any 
competent court of criminal or civil jurisdiction.” Under 
this plain provision of the statute, which interprets itself, 
it is our duty to remand the petitioner, which is hereby 
done. 

The only ground urged upon us for the discharge of 
the petitioner, is based upon the alleged fact, and for the 
first time here asserted, that the petitioner, at the time o 
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his conviction, was under the age of eighteen years, and 
was not, therefore, liable to be sentenced to confinement in 
the penitentiary. As this fact does not appear in the rec- 
ord, and was not made known in the nisi prius court, we 
know of no law which would authorize us to try the ques- 
tion as to whether the fact asserted is true or false. The 
duty of trying this question belonged to the court where 
the trial of petitioner was pending, and in which the judg- 
ment was rendered, and the petitioner should have given 
that court an opportunity of performing the duty by rais- 
ing the question of non-age there, instead of undertaking 
to have it investigated here. State v. Gavner, 30 Mo. 44; 
Ex Parte Toney, 11 Mo. 661. An order will be made re- 
manding the petitioner and dismissing the writ, in which 
all concur. 


Tue Lucas Bank vy. Kine, Appellant. 


1. Partition: aLLOwANcE or ATTORNEY’s FEES. Under the act of 1870 
in relation to attorney’s fees in partition cases, (Sess. Acts, p. 75,) 
the judge of the trial court has no right to allow a fee in favor of 
the attorney bringing the suit, unless the fee has been agreed upon 
between the attorney and the plaintiff, in which event the judge 
may allow it if it seems to him reasonable, or unless there is a stip- 
ulation of record that the judge may fix the fee. 

: DISTRIBUTION. In making distribution of the fund arising 

from a sale in partition, all costs should first be deducted, and the 

sum remaining should be divided between the parties according to 
their respective rights. 





Appeal from Franklin Cireuit Court.—Hon. A. J. Seay, 
Judge. 


REVERSED. 
Crews ¢ Booth for appellant. 
L. F. Parker for respondent. 
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Hoven, J.—It was provided by the Revised Statutes 
of 1855, page 1122, section 65, that the judge of the court 
in which any suit for partition was brought, should allow 
a reasonable attorney’s fee in favor of the attorney bring- 
ing the suit, which should be taxed and collected as other 
costs. Under this statute it was held by this court, in 
Draper v. Draper, 29 Mo. 13, decided in 1859, that it must 
appear of record that the plaintiff in partition had agreed 
to pay the attorney a certain fee, in which event, the judge, 
if he deemed the sum agreed upon reasonable, might allow 
the same, to be taxed as costs, or an agreement must be 
entered of record that the judge should fix the amount of 
the fee. In 1861, section 65, supra, was repealed, and the 
judge was authorized to fix and allow a reasonable attor- 
ney’s fee to be taxed as costs, whether any fee had been 
agreed upon between the attorney and the parties or not. 
Acts 1860-61, p. 45. In the revision of 1865, it was pro- 
vided that the judge should allow a reasonable attorney’s 
fee, in no case to exceed $100, whether any fee had been 
agreed upon or not. Gen. St., 616, § 55. In 1870, the leg- 
islature restored the law as it stood in the revision of 1855, 
and we are, therefore, as much bound by the interpretation 
previously put upon it by this court as if such interpreta- 
tion had been expressly made a part of the enactment. 
Skouten v. Wood, 57 Mo. 380. In the case at bar an attor- 
ney’s fee was allowed by the judge to be taxed as costs, but 
as it does not appear of record that the plaintiff and the 
attorney bringing the suit had agreed upon any fee, and as 
there is no stipulation of record that the judge might fix 
the fee, the judgment must be reversed. 

In making distribution of the fund arising from the 
sale of the property, all costs of the proceeding should be 
first deducted, and the sum remaining should be divided 
between the parties according to their respective rights. 

Judgment reversed and cause remanded. The other 
judges concur. 
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Tue State v. Banks, Appellant. 


Practice, Criminal: pEFENDAN?T’s TesTIMOoNY. A defendant ina 
criminal case may testify as to the intent with which he did the act 
charged. 
: instructions. In determining what instructions 
are to be given, the testimony of the defendant must be considered, 
the same as that of any other witness; and if he has testified to a 
state of facts which would constitute murder in the second degree, 
instructions appropriate to that offense must be given, though his 
testimony be at variance with that of every other witness in the 
case. 
Instructions. It is the duty of the trial court in a criminal case to 
give correct instructions, whether asked or not ; and if it fails to do 
so, the judgment will be reversed on appeal. 

But per Norton, J., dissenting: This should not be done, unless 
the attention of the trial court be pointedly and specifically called 
to the error. 





Appeal from St. Louis Court of Appeals. 


REVERSED. 


Defendant was indicted for murder in the first degree 
in killing his wife, Annie Banks. She had refused to live 
with him any longer, alleging cruel treatment, and had 
obtained employment as a domestic servant. He had in- 
sisted upon her returning to him, and, there was evidence 
tending to show, had threatened to kill her if she did not. 
There was also other evidence tending to identify defend- 
ant as the person who did the killing. The fatal shot was 
fired through a window, the shutters of which were open, 
at night, as the woman stood at work in the house of her 
employer. There was evidence tending to show that the 
person who fired it must have been very close to her— 
within a few feet. Defendant testified on his own behalf, 
admitting the killing, but claiming that he was sixty feet 
off when he fired the shot, and that he did not mean to hit 
her, only wanted to scare her so she would come home and 
live with him. The court instructed the jury as follows: 

















APRIL TERM, 1881. 593 





The State v. Banks. 


The prisoner at the bar stands charged with the crime of 
murder of the first degree. By the indictmeut it is alleged 
that he did feloniously, willfully, deliberately, premeditat- 
edly and of his malice aforethought, kill one Annie Banks, 
by shooting her with a pistol. His guilt or innocence of 
this charge is the sole question submitted by the court for 
your decision. To enable you to pass upon this charge, 
and to determine its truth or falsity intelligently and cor- 
rectly, it is of the very highest importance, that you fully 
comprehend it; for how can you decide unless you first 
understand it? Your attention, therefore, is in the very 
outset of these instructions invited to consider the precise 
legal import of the terms by which this grave charge is set 
forth in the indictment. By the term “ feloniously” is 
meant wickedly and against the solemn admonitions of the 
law. It means from a depraved and reckless heart—one 
which regards not social obligations, but is fatally bent on 
mischief. An act which proceeds from such a heart, and 
is of itself unlawful, ia a felonious act. By the term “will- 
fully ” is meant intentionally, not by accident. Unless an 
act be intentionally done, it is not willful. But if inten- 
tional, it is willful. By the term “deliberately ” is meant 
in a cool state of the blood, not in that heated state which 
the law denominates “ passion,’ and by passion is meant 
not that which comes of no cause, but that, and that only, 
which is produced by some reasonable provocation. By 
the term “ premeditatedly” is meant thought of before- 
hand; but for any length of time however short. It means 
thought of in the sense of thought over. If an act be 
committed before it has been reflected on and conceived by 
the mind of the actor, it is not a premeditated act. But 
if reflected on at all, even for a moment, before its accom- 
plishment is begun, and the design to perpetrate it precedes 
the act, such an act is a premeditated act in the meaning 
of the law. By the term “ malice ” is meant the intentional 
doing of a wrongful act without just cause or excuse for 
it, and by the term “ malice aforethought” is meant an in- 
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tent to do an evil deed formed in and by the mind before 
the doing of the deed is begun. In other words, by “mal- 
ice aforethought” is meant simply a mental condition, and 
as applied to this case they mean an intent on the part of 
the defendant, fully formed, actually to take life before the 
act of killing was begun. The killing of a human being 
which has all these elements of moral turpitude existing 
together in the act, is in law murder of the first degree. But 
if lacking all of them, or if lacking any one of them, such a 
killing is not murder of the first degree. If, therefore, 
from the evidence you believe and find, that at the city of 
St. Louis, and at some time prior to the finding of the in- 
dictment, this defendant did, with the pistol alleged, loaded 
as alleged, make an assault upon the said Annie Banks; 
that with it he did shoot and kill her in the manner alleged, 
and that he did so feloniously, willfully, deliberately, pre- 
meditatedly and of his malice aforethought, you will find 
him guilty of murder of the first degree, as by the indict- 
ment he is charged; and unless, from the evidence you so 
believe and find, you will acquit him. If of the guilt of 
the accused you are convinced by the evidence, beyond a 
reasonable doubt, your duty, under the law and under the 
solemnity of your oaths, is to convict him, and if not thus 
convinced, your duty equally solemn is to acquit him. By 
the term “convinced beyond a reasonable doubt” is meant 
convinced to a moral certainty. I[f thus convinced, you 
should convict; but if not, then you should acquit. If 
you find the defendant guilty of murder of the first degree, 
you will by your verdict simply so say. Your whole duty 
is to determine in the manner told you, the sole question 
of his guilt or innocence of this crime. When you will 
have done this, your duty will have ended; after that the 
responsibility of all other matters connected with his case 
is with the court, not with you. If he is innocent, the law 
liberates him. If guilty, the law prescribes his punish- 
ment, and the court inflicts it. 

The following instruction, asked on the part of the 
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defendant, was refused: The court instructs the jury that 
unless they find and believe from the evidence, that on the 
night of March 28th, 1880, as alleged, the defendant, James 
Banks, willfully, deliberately, of his malice atorethought,. 
premeditatedly, in cold blood, and with the intent to mur- 
der or kill her, shot at Annie Banks, the deceased, they 
must find him not guilty of murder of the first degree. 

There was a verdict of guilty, and in due time defend- 
ant filed his motion for a new trial, in which, among other 
things, he complained of the refusal of the court to give 
an instruction for acquittal offered by defendant at the close 
of the State’s case, and also that the court had “ erred in 
giving improper and illegal instructions to the jury on be- 
half of the State.” There was no other complaint of the 
action of the court in the matter of instructions. The 
motion was overruled, defendant was sentenced to be hanged 
and he appealed to the St. Louis court of appeals, where 
the judgment was aflirmed. From this judgment, defend- 
ant appealed to this court. 


Robert W. Goode for appellant. 


D. H. McIntyre, Attorney General, for the State, ar- 
gued that under the evidence the court could only instruct 
tor murder in the first degree. State v. Hopper, 71 Mo. 
425; State v. Talbott, ante, p. 347. 


I. 


Suerwoop, C. J.—The instruction given by the crim- 
inal court was a very clear and satisfactory exposition of 
the law relating to murder in the first degree, but the ques- 
tion arises upon the facts disclosed by this record, whether 
an instruction should not also have been given touching ¢ 
lower grade of homicide. The testimony of the witnesses, 
other than the defendant himself, showed very clearly a 
‘ase of deliberate murder. But under our law, a defend- 
ant in a criminal cause is a competent witness, and his 
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status when on the witness stand is the same as that of a 
party to a civil suit, who becomes a witness for himself. 
State v. Cooper, 71 Mo. 436. He may, even in a civil cause, 
testify whenever it is material to the issue so to do, with 
what intention he did a certain act. Van Sickle v. Brown, 
68 Mo. 627, and cases cited. So far, the competency of a 
witness to testify as to his intention seems to have been 
ruled only in civil causes; but a fortiori ought it to apply 
in criminal causes also, where the intent which prompts 
an act is always vitally important. 


Il. 


In the present instance, the defendant had testified to 
a state of facts, which, if true, clearly exonerated him from 
the charge of murder in the first degree, and fixed his 
offense at a lower grade of homicide; and it belongs not 
to the judicial province to assume that his testimony is 
either improbable or untrue. So far as concerned the fix- 
ing of a basis for an instruction for such_lower grade of 
crime, his testimony was to be taken as true, as much so as 
if testified my most reliable and veraciows witness, 
neither biased by interest nor prompted by fear of punish- 
ment. If itbe said that this view of the law will be taken 
advantage of by those who are put on trial for their lives, 
it is only necessary to say that a witness in a criminal 
cause is competent, under the law, to testify to all the facts 
in issue; that the duty of the court to properly instruct 
the jury remains as heretofore, and that considerations of 
the inconveniences resulting from those accused being per- 
mitted to testify in their own behalf, are considerations ap- 
propriately addressed not to those who enforce, but to those 
who make the law. Had any other witness than the de- 
fendant himself testified that the killing was accidental, 
and had the testimony of such witness been at variance 
with that of every other witness in the case, no one could 
doubt the impropriety of refusing an instruction based 
upon the testimony of such witness. If such refusal would 
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be improper in an instance like the one just cited, then 
improper also in every instance where testimony of a sim- 
ilar purport and eftect is elicited even from the defendant 
himself. 


III. 


It isa matter of no moment whether the defendant 
asked for the correct instruction or not; it is the duty of 
the trial court, in criminal-causes, as we have repeatedly 
ruled, to give correct instructions covering the whole law 
arising on the facts, whether such instructions be asked or 
not, and it was long ago decided by this court that where, 
as here, the lower court undertakes to give instructions of 
its own accord to the jury in a criminal case, such instruc- 
tions must be correct. Couley v. State, 12 Mo. 462. From 
these considerations, we cannot do otherwise than to hold 
the failure of the trial court to give an instruction as to a 
lower grade of homicide erroneous, and, therefore, reverse 
the judgment and remand the cause. All concur, except 
Norton, J., who dissents. 


Norton, J., DissentiInc,—Whether error was or not 
committed by the trial court in not instructing the jury as 
to some lower grade of homicide than murder in the first 
degree, was a matter of exception, and as the attention of 
the trial court was not pointedly and specifically called to 
the alleged error either in the motion for new trial or in 
arrest of judgment, it cannot be raised in this court for the 
first time, and we have no power to reverse a judgment in 
a matter of alleged error not excepted to in the trial court, 
and to which the attention of said court was not called. 
For this reason I do not concur in reversing the judgment. 
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Rieeins v. Tue Missourr River, Fort Scorr & Guir Ralt- 
ROAD Company, Appellant. 


Contract: MUTUAL STIPULATIONS: CONSIDERATION. A memoran- 
dum of agreement was written in the following form: ‘ Lead from 
B. to St. L. at 225 per 100. All lead shipped by C. & R. to be for- 
warded by M. R., F. 8S. & G. R. R. at above rates from January Ist, 
1873, to January Ist, 1874, and above rates guaranteed for same 
time.” Held, that the import of the memorandum was that the 
railroad company was to transport and C. & R. were to deliver to 
the company for transportation at 22} cents per 100 pounds all lead 
shipped by C. & R. within the year 1873 to St. L. ; that C. & R. did not 
bind themselves to ship any lead; but they did bind themselves to 
ship over the road of this company any lezd they should ship to 
St. L., and that this was sufficient consideration for the company’s 
guarantee of rates. 

———: INFORMAL MEMORADRUM OF AGREEMENT. Where parties make 
and sign a memorandum of agreement with the understanding that 
a formal contract embracing the same stipulations is thereafter to 
be written out and executed, if they afterward act upon the memo- 
randum, it will be treated as a valid and binding contract, though 
never written out in a formal manner. 

: RAILROAD TRANSPORTATION: WAIVER. Plaintiffs agreed with 
defendant (a railroad company) for the transportation-of all plaint- 
iffs’ lead for one vear at a fixed rate of freight. During the year 
plaintiffs shipped some lead by another road, and the president of 
the railroad company hearing of it charged plaintiffs with having 
committed a breach of contract. Plaintiffs answered that there was 
no contract, to which defendant’s president replied that defendant, 
on its part, would so understand the matter in the future. Shortly 
thereafter, (on the 11th day of the month,) defendant notified plaint- 
iffs that from and after the !5th they would be required to pay a 
new and increased rate of freight. In the interval between the 11th 
and the 15th plaintiffs shipped several car loads of lead over de- 
fendant’s road at the old rate. This was also the rate at the time 
charged to all shippers. In an action upon the contract, defendant 
having pleaded the foregoing breach, and plaintiffs having replied 
waiver of the breach, the court instructed the jury, in substance, 
that if they believed the shipments made between the 11th and 15th 
were transported by defendant under the contract, and not in its 
capacity of common carrier, they would find that the breach had 
been waived. Held, correct. 

Rescission of Contract: rieapina. If rescission be relied upon 
asa defense to a contract, it must be specially pleaded. Proof of 
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the fact will not be admitted under a pleading which only denies 
the making of the contract and avers a breach of it. 


Appeal from Jackson Circuit Court.—Hon. S. H. Woopson, 
Judge. 


AFFIRMED. 
Pratt, Brumback & Ferry for appellant. 


The uncertainty and indefiniteness of the instrument 
on its face, leaving out, among other things, any mention 
of a corresponding obligation on the part of the respond- 
ents to ship all, or any, of their lead by appellant’s road, 
show that it was intended, as respondents in their testimony 
state, as a memorandum of points to be included in a con- 
tract when Mr. Hayden should ascertain by what road he 
could best ship from Kansas City to St. Louis. Chicago v. 
Sheldon, 9 Wall. 50, 54; Bishop on Contracts, §§ 429. 598; 
St. Louis Gaslight Co. v. City, 46 Mo. 121, 128. The in- 
strument sued upon is void for want of consideration. 
There is not a promise for a promise. It contains no mu- 
tual covenants, nor correlative obligations. It bound the 
respondents to nothing whatever. They were not obliged 
to ship all, or any, of their lead by appellant’s road. Par- 
sons on Contracts, (6 Ed.) 448, 449; Bishop on Contracts, 
$$ 428, 429, 430; Barton v. Great N. R. R. Co., 25 Eng. L. 
and Eq. 477; Chicago, ete., Ry. Co. v. Dane, 43 N. Y. 240. 
As to respondents’ plea of waiver—there is no evidence to 
be submitted to a jury upon the question whether appel- 
lant, with full knowledge of the breach of the contract by 
respondents, afterward accepted and carried lead over their 
road, under the contract. Bishop on Contracts, $§ 655 to 
659. The testimony of Col. Coates was clear, positive and 
uncontradicted, and the court should have allowed it to be 
submitted to the jury upon the question of rescission by 
acts of the parties. Bishop on Contracts, $$ 667, 668, 677, 
686. It should also have been submitted to the jury upon 
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the question of the right of one party to rescind a contract 
for breach hy the other party. 2 Parsons on Contracts; 
pp. 675, 678; 6 Eng. L. and Eq. 280; Dubois v. Canal Co., 
4 Wend. 285; 8 Reporter 445. 


f O.H. Dean for respondents. 


- Both parties having acted upon the memorandum of 
agreement as if it had been reduced to writing, as origin- 
ally proposed, neither can object because it was not done. 
51 Ill. 126; 27 Vt. 485. The memorandum shows a con. 
sideration on its face, plaintiffs agreeing to ship all their 
lead over defendant’s road for one year, in consideration of 
defendant’s agreeing to carry it for that time at a specified 
rate. «Hadden v. Dimick, 31 How. Pr. 196; Smith v. 
Morrison, 21 La. Ann. 135; Grove v. Ganger, 36 Wis. 369 ; 
Barton v. McLean, 5 Hill 256; Aittix v. Pelan, 5 Iowa 339; 
Lewis v. Ins. Co., 61 Mo. 534. The breach of the contract 
made by plaintiffs was waived. Bersch v. Sander, 37 Mo. 
104; McNaughter v. Cassally, 4 McLean 530. The question 
whether the contract was rescinded or not, could not be 
submitted to the jury, because not raised by the pleadings. 
Laraway v. Perkins, 10 N. Y. 371; Coles v. Soulsby, 21 Cal. 
47. 


Henry, J.—This was a suit by plaintiffs against de- 
fendant for a breach of the following written contract : 
“Kansas Crty, Mo., November 6th, 1872. 
Lead from Baxter to St. Louis at 22} per 100. All 
lead shipped by Chapman & Riggins to be forwarded by 
M. R., F. S. & G. R. R. at above rates from January Ist, 
1873, to January Ist, 1874, and above rates guaranteed for 


same time. 
H. J. Haypen, G. F. A. 
Rieemns & CHAPMAN.” 


The breach alleged was, that within the year 1873, 
plaintiffs offered large quantities of lead to defendant for 
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transportation by the latter under said contract, which 
defendant refused to receive and carry under the contract, 
demanding of plaintiffs a greater price, and that the differ- 
euce between said contract price and that they had to pay 
for transporation of said lead, was such that they were 
damaged in the sum of $4,500. 

Defendant, by its answer, denied that the written 
instrument was, or was intended, or understood to be a 
contract, and alleged that it was only a memorandum of 
certain particulars which were to be a part of a contract 
thereafter to be reduced to writing and executed by both 
parties; and also denied that plaintiffs had done or per- 
formed all, or any, of the provisions or agreements in said 
supposed contract by them to be done or performed ; but 
that, in March, 1873, they shipped three car loads, or 60,000 
pounds, of lead from Baxter to St. Louis by the Atlantic 
& Pacific Railroad and connecting lines at lower rates than 
those named in said supposed contract. 

To this plaintiffs filed a replication, which was a gen- 
eral denial, and specially pleaded that from January Ist to 
April 15th, 1873, they shipped, and defendant transported 
for them, large quantities of lead from Baxter Springs to 
St. Louis under the terms and provisions of said contract; 
admitted the shipping by them of three car loads over the 
Atlantic & Pacific Railroad, but charged that after such 
shipment defendant, with knowledge of that fact, received 
and shipped over its road, and under said contract, and 
prior and up to April, 1873, twelve car loads of lead, for 
which plaintiffs paid the rates specified in said written in- 
strument. 

There was evidence tending to prove that the written 
instrument sued on was not understood by plaintiffs, or 
defendant's agent who signed it, to be a contract, but only 
a memorandum by which one was subsequently to be pre- 
pared and executed by the parties, and also evidence to the 
effect that Col. Coates, president of the defendant company, 
and plaintitt Riggins, had an interview, in which Coates 
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alluded to plaintiffs’ shipment of lead by the Atlantic ‘& 
Pacific Railroad, and complained of it as a breach of their 
contract with his company, and that Riggins said plaintiffs 
had no contract with the defendant, and that Coates then 
remarked: “Then, after this, we will understand it just 
as you do, and that there is no contract with us;” that 
after knowledge of plaintiffs’ shipment over the Atlantic & 
Pacific road was communicated to defendant, plaintiffs 
were informed by defendant, on the 11th day of April, 1873, 
that, on and after the 15th of that month, increased rates 
would be charged, and that, after that notice was given» 
but before the 15th day of April, plaintiffs made shipments 
of lead over defendant’s road under the contract and paid 
the price named in the instrument of writing sued on. It 
was also shown by defendant that the rates named in said 
writing were the same paid by all shippers of lead from 
Baxter to St. Louis over defendant’s road. 

The court, for plaintiffs, instructed the jury as follows: 

1. The paper read in evidence, signed by Hayden, 
agent, and by Riggins & Chapman, is a valid contract on 
its face. ‘ 

2. It is admitted that plaintiffs and defendant made 
and signed the memorandum of agreement read in evi- 
dence; and although the jury believe that at the time of 
muking the same it was understood that the same should 
be written out in a more formal shape and thereafter signed 
by the parties; still if you believe from the evidence that 
after making the said memorandum, and for two or three 
movths thereafter, plaintiffs delivered to defendant their 
lead, and defendant received and shipped, or caused the 
same to be transported from Baxter Springs to St. Louis, 
under the terms and provisions of said memorandum, then 
the same was a valid and binding contract between the 
parties, though never written out in a more formal manner. 

8. If the jury find that plaintiffs shipped, and de- 
fendant received and carried, or caused to be transported, 
for two or three months, plaintiffs’ lead from Baxter Springs 
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to St. Louis, under and pursuant to said contract, and al- 
though plaintiffs did, in the month of March, 1873, ship 
some three or more car loads of their lead over the Atlautic 
& Pacific Railroad from Minersville; still if you find that 
after the defendant, its officers or agents, acting within the 
line of their duties, had notice of such shipments, it, the 
defendant, received plaintiffs’ lead and shipped the same to 
St. Louis, and so continued to do up to the 15th day of April, 
1873, at the rates and under the terms of said contract ; 
and that, after the 15th day of April, 1873, defendant re- 
fused to take or transport plaintiffs’ lead at a less rate than 
$71 per car, or 373 cents per 100 pounds; that plaintiffs 
then offered to ship their lead over defendant’s road at the 
contract price, and that defendant refused to take or trans- 
port the same at such price, then your finding should be 
for plaintiffs. 

4. The jury are instructed that although plaintitfs did 
in the month of March, ship three or more car loads of 
their lead over the Atlantic & Pacific Railroad; still if after 
that plaintiits went back and shipped over defendant’s 
road; and if after the officers or agents of defendant had 
knowledge that plaintiffs had shipped said lead over the 
said Atlantic & Pacific Railroad, it, the defendant, received 
and shipped plaintifts’ lead for a time under and in pursu- 
ance of the contract; then such facts constitute a waiver 
by defendant of its right to annul said contract on account 
of plaintiffs having shipped such lead over the Atlantic & 
Pacitic Railroad. 

5. If defendant, with knowledge that plaintiffs had 
shipped three car loads of lead over the Atlantic & Pacific 
Railroad, thereafter received and shipped several car loads 
of plaintiffs’ lead at and under the terms of the contract, 
and if the raise in the freight on lead was made thereafter 
by defendant pursuant to an arrangement by it made with 
the Atlantic & Pacific Railroad, or between those roads 
and connecting lines, and not by reason of plaintiffs hav- 
ing shipped over the Atlantic & Pacitic, then such facts 
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constitute a waiver by defendant of its right to annul said 
contract on account of plaintiffs having so shipped over 
the Atlantic & Pacific Railroad. 

6. If the jury find for plaintifts, you will assess their 
damages at the difference between what it would have cost 
them under the contract to have shipped their lead during 
the remainder of the year, after the raise in freight thereon 
by defendant, and what it did cost the plaintiffs to ship 
their lead during the remainder of such year, less the 
amount of freight as per terms of contract, on the cars of 
lead shipped over the Atlantic & Pacitie Railroad belore 
the 15th day of April, 1873, with interest on such differ- 
ence at the rate of six per cent per annum from commence- 
ment of this suit. 

Appellant asked the court to give four instructions, as 
follows, to-wit : 

1. If, from the evidence, the jury find that plaintiffs 
understood and believed that the writing dated November 
6th, 1872, read in evidence, was not a contract binding on 
them, but merely a note or memorandum of points or par- 
ticulars to go into a contract they expected thereafter to 
make with defendant, and that plaintiffs, in March, 1873, 
shipped three cars of lead over the Atlantic & Pacific Rail- 
road and connecting lines to St. Louis, and that after such 
shipment and before the raise of freights on lead in April, 
1873, the president of defendant, and the plaintiff Riggins, 
came to an agreement and understanding that there was 
no contract or agreement between the plaintiffs and de- 
fendant as to the transportation of lead, then the jury must 
tind for defendant. 

2. If from the evidence, the jury find that the writ- 
ing of November 6th, 1872, read in evidence, was under- 
stood and believed by plaintiffs not to bind them to ship 
all their lead over the road of defendant from January Ist, 
1873, to January Ist, 1874, but to be merely a note or mem- 
orandum of points or particulars to go into a contract the 
plaintiffs expected to make with defendant some time after 
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signing said writing dated November 6th, 1872, and that 
plaintiffs acted on such belief and understanding, then the 
jury must find for defendant. 

3. If, between January Ist, 1873, and the agreement, 
if any, of the railroad companies raising the freight on 
lead, the plaintiffs, through Mr. Riggins, and the defend- 
ant, through its president, came to an understanding, or 
agreement, that there was no contract between the plaint- 
iffs and defendant as to the shipping of lead. or that any 
contract there was between them as to the shipping of lead 
was at an end, then the jury must find for defendant. 

4. If the jury find from the evidence that after Jan- 
uary Ist, 1873, and before April 15th, 1873, and before the 
raise in freights by defendant, Col. Coates, the president 
of defendant, and the plaintiff Riggins, had a conversation 
in which Riggins stated, in effect, that plaintiffs had no 
contract with the defendant for the transportation of lead, 
and that Col. Coates thereupon stated, in effect, to Riggins, 
that they would then consider that there was no contract, 
and that Riggins said, “ very well,” or words to that effect, 
then your verdict must be for the defendant. 

The court gave instruction No. two, but refused to 
give instructions Nos. one, three and four, and for the re- 
fusal to give them appellant at the time excepted. There 
was a verdict and judgment for plaintifts, from which de- 
fendant has appealed. 

We see no objection to the first instruction for plaint- 
iffs. While the instrument sued on by no means fully ex- 
1. contract: mu- presses the terms of the agreement, it is not 
tual stipulations : iii P 
consideration. = difficult to ascertain from the language em- 
ployed the substance of the stipulations. Defendant was 
to transport and plaintiffs were to deliver to defendant to 
be transported for them, at 22} cents per 100 pounds, all 
lead shipped by plaintiffs within the year 1873, from Baxter 
to St. Louis, and although plaintiffs did not bind them- 
selves to ship any lead, they did obligate themselves to ship 
over defendant’s road all they should ship from Baxter to 
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St. Louis; and the position that there was no consideration 
for defendant’s promise, is untenable. Plaintiffs’ agree- 
ment to ship over no other road, and to give to defendant’s 
road all their freight, was a sufficient consideration for de- 
fendant’s promise. The instrument in question is unlike 
the proposition by the defendant to the plaintiffs in the 
Chicago & G. E. Ry. Co. v. Dane, 43 N.Y. (1 Hand) 240, 
and the acceptance there made. As was said by the court : 
“The latter amounted to nothing more than the acceptance 
of an uption by the plaintiff for the transportation of such 
quantity of iron by the defendant as it chose; and had 
there been a consideration given to the defendant for such 
option, the defendant would have been bound to transport 
for the plaintiff such iron as it required within the time 
and quantity specified, the plaintiff having its election not 
to require the transportation of any.” We think that case 
no authority for the position of appellant’s counsel here. 

The second instruction for plaintiffs asserts a doctrine 
2 : informa well sustained by the authorities. Paige rv. 


d f . - = . , 
agreement. Fullerton Woolen Co., 27 Vt. 485; Miller v. 


MeManis, 57 Ill. 126. 

The third instruction, with respect to the violation of 
the agreement by plaintiffs in shipping lead over the At- 
eet Ry lantic & Pacitic road, and the waiver by de- 
waiver. fendaut of said breach of the contract, fairly 
submitted that question to the jury in both of its aspects. 
It required the jury to find, not only that after said viola- 
tion of the contract by plaintiffs, they shipped lead over 
the defendant’s road from Baxter to St. Louis, but that 
such shipping was done after defendant was aware of the 
alleged breach of the contract by plaintiffs, and at the 
rate and under the terms of said contract. And although 
the rate given plaintiffs, by the contract, was the same as 
that given to shippers generally, and, as a common carrier, 
defendant could not have refused to receive freight offered 
by plaintiffs to be carried at that rate, yet, if under and in 
pursuance of the contract, and not under this general lia- 
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bility as a common carrier, the defendant received the lead 
at Baxter to be transported to St. Louis, after the breach 
on plaintiffs’ part, and with knowledge of such breach, it 
was a waiver by defendant of said breach of contract by 
the plaintiffs. For the same reason the fourth and fifth 
instructions for plaintiffs are correct. 

The first instruction asked by defendant was properly 
refused, because, if the instrument of writing sued on was 
; i. RESCISSTON OF not a complete contract when it was signed, 
ing. and the contract contemplated by the parties 
was never concluded, then, without regard to the under- 
standing subsequently had between Coates and Riggins, 
the defendant was not bound. If, on the other hand, the 
written instrument was, when signed, a complete contract, 
or became so by the subsequent conduct of the parties, as 
submitted in the second instruction for plaintifts, then the 
understanding between Coates and Riggins could ouly have 
operated as a rescission of the contract, and no such de- 
fense was relied upon in the answer. The same observa- 
tions apply to the third and fourth of defendant’s refused 
instructions. The defendant did not plead a rescission of 
the contract, but denied its existence, and also alleged that 
plaintiffs had violated it. Under such pleading defendant 
could not avail itself of a rescission of the contract. 

Intricate questions of fact were involved in the case, 
but they seem to have been fairly submitted to the jury 
by the instructions of the court, and the judgment is af- 
tirmed. All concur. 
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1. Recent Possession of Stolen Property: pResuMPTION oF GUILT. 
The presumption of guilt growing out of the recent possession of 
stolen property is a presumption of law, and, in the absence of 
other rebutting evidence, must be met by proof on the part of the 
accused accounting for his possession in a manner consistent with 
his innocence, or it will become conclusive against him. It is not 
a mere presumption of fact, to be weighed with other evidence in 
the case. 

Practice: instructions. An objection that that part of the in- 
structions in this case which made most strongly against defendant 
was in print, while the rest wasin writing; Held, to be frivolous. 
3. : . It is proper to instruct the jury that it is their 

province to pass upon the credibility of witnesses. 


bo 





Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This was an indictment for larceny, against James 
Kelly and Henry Johnson. The evidence given at the 
trial tended to prove that a trunk and contents had been 
stolen during the afternoon from premises used as a saloon 
and public boarding house, frequented by a great many 
people ; that on the evening of the same day, two police 
officers arrested the defendants on the levee at a ferry land- 
ing, with the trunk in their possession; that upon being 
questioned by the officers, they at once, and without hesi- 
tation, stated that they had been met but a few minutes 
before upon Levee street by an individual whom they ac- 
curately described by size, color of hair, ete., and that he 
. had engaged them to bring the trunk for him down to the 
ferry landing, and that said person had “ treated ”’ them to 
beer in a certain saloon, which they pointed out, and desired 
that the officers go there with them to see if said person 
was still there; that defendants thought the said party in- 
tended following after them to the ferry landing, and they, 
only afew moments prior to the arrest, had put the trunk 
down, and were awaiting the coming of the pretended 
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owner; that the oflicers, by going to the said saloon with 
defendants, learned that a party answering the description 
defendants had given, had been at the saloon and “ treated”’ 
the defendants to beer, and had afterward disappeared. 

The court, of its own motion, gave the following in- 
structions: (1) On the one hand, the law presumes in this, 
as in all other criminal trials, that the defendants are inno- 
cent of the crime charged against them, and allows this 
presumption to continue until overcome by evidence which 
proves their guilt; and on the other hand, where property 
has been stolen, and recently thereafter the same property, or 
any part thereof, is found in the possession of another, such 
person is presumed to be the thief, and if he fails to account for 
his possession of such property, in a manner consistent with his 
innocence, this presumption becomes conclusive against him. 
(2) You are the sole judges of the credibility of witnesses 
who have taken the stand and testified before you. With 
this the court has nothing to do, and if you believe that 
any witness is unworthy of credit, or that any one of them 
has willfully sworn falsely to any material fact in the cause, 
you are at liberty, if you think proper so to do, to disregard 
the whole or any part of such witness’ testimony. 


Thomas B. Harvey for appellants. 


The court erred in authorizing the arbitrary rejection 
of testimony by the jury. Proffatt on Jury Trial, § 362; 
Thompson Charging the Jury, § 38; Evans v. George, 80 
Ill. 51; Robertson v. Dodge, 28 Ill. 161; Crawford v. State, 
44 Ala. 382; Wilcox v. State, 3 Heisk. (Tenn.) 110. The 
court, by printing that portion of the instructions which 
made most strongly against the defendants, (the part ital- 
icized in this report,) gave undue emphasis and prominence 
to that part. Clear, punctuated print in the midst of or- 
dinary writing, undoubtedly arrests and holds the attention. 
This was error. ‘Thompson Charging the Jury, §§ 55, 72; 
Reiger v. Davis, 67 N. C. 185; State v. Simmons, 6 Jones L. 


w—73 
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21. The instruction says “if he fails to account for his 
possession of such property in a manner consistent with 
his innocence,” etc. This language is certainly very un- 
certain in its meaning. It would, in view of the fact that 
defendants are permitted to testify, be quite natural for a 
jury unacquainted with the law, to construe this phrase- 
ology to imply that the defendant himself must explain, 
and that nothing else could do so. Again, the jury would 
naturally think the phrase “in a manner” referred to the 
manner or deportment of the defendants when on the wit- 
ness stand. It is error to give an instruction so liable to 
misconstruction. 8 Graham & Wat. New Trials, 774; 
Thompson Charging the Jury, § 68; Proffatt Jury Trial, § 
338. There is no presumption of law that the possessor of 
recently stolen property is the thief thereof. Thompson 
Charging the Jury, §§ 40, 44; Wharton Crim. Ev., § 758 ; 
State v. Wingo, 66 Mo. 183; Chaffee v. U. S., 18 Wall. 516; 
State v. Foster, 61 Mo. 549; State v. Lane, 64 Mo. 323; 3 
Greenleaf Ev., (13 Ed.) § 31; 2 Bishop Crim. Prac., (3 Ed.) 
§§ 748, 745; Allison v. State, 42 Ind. 354; Peoplev. Rodundo, 
44 Cal. 538; Watkins v. State,2 Tex. App. 73; Stover v. 
People, 56 N. Y. 315; Howard v. State, 50 Ind. 190; Com. 
v. Bell, 102 Mass. 163; Gablick vr. People, 40 Mich. 292; 
People v. Chambers, 18 Cal. 383; Ingalls v. State, 48 Wis. 
647; s.c.,10 Cent. L. J.317; State v. Hodge, 50 N. H. 510; 
Fackler v. Chapman, 20 Mo. 249; State v. Bruin, 34 Mo. 
537. In State v. Robbins, 65 Mo. 444, the error in the 
instruction similar to the one given in this case, was obviated 
by another instruction. But if the presumption is raised 
it can be explained and rebutted otherwise than by “de- 
fendant’s accounting for his possession in a manner,” ete. 
Proof of good character will rebut. This was given, but 
under the instruction the jury could not consider it. 


D. H. McIntyre, Attorney General, for the State. 


There was no error in the instruction as to requiring 
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defendant to account for the possession, since that was the 
only defense attempted. State v. Bruin, 34 Mo. 587. As 
character, in a legal sense, is the estimate of an individual 
by the community and not his real qualities as conceived 
by the witness, (Whar. Ev., § 58,) it is not plain how a 
witness defendant can go upon the stand ard swear himself 
a good character. The character entitled to be proved 
must be such as would make it unlikely that he would 
commit the offense charged; i. e., to larceny a character 
for honesty may be proved. It is equally difficult to under- 
stand how the mere reiteration by defendant of a statement 
made by him can be regarded as confirmatory evidence. 
If the possession of recently stolen goods is not explained 
by direct evidence or in some satisfactory way, it is taken 
as conclusive that defendant committed the theft. State v. 
Gray, 37 Mo. 463; State v. Creson, 38 Mo. 372; Greenleaf 
Ev., (12 Ed.) § 34; State v. Barker, 64 Mo. 282. 


I. 


SuErwoop, C. J.—Nothing is more familiar to the pro- 
fession than the division of legul presumptions into two 
classes; conclusive and disputable. The first, as for in- 
stance, that no one is ignorant of the law, that a male 
infant under fourteen years of age is incapable of com- 
mitting a certain offense; that a female infant under the 
age of ten years is incapable of consenting to sexual con- 
gress; that an infant under the age of seven years is in- 
capable of committing a felony; and that in certain cir- 
cumstances, the issue of a marriage is conclusively presumed 
legitimate. 1 Greenleaf Ev., § 28; 3 Greenleaf Ev., §§ 4, 
7; 2 Best on Ev., §§ 336, 338. The disputable presump- 
tions exist in infinite variety, and the list, consequently, is 
far more enlarged than the former class, ex. gr.: That the 
law presumes every man innocent; that malice is to be 
presumed from the use of a deadly weapon ; from the sale 
or publication of libelous matter; that guiltis to be presumed 
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from the suppression, destruction or fabrication of evidence, 
Wills Cire. Ev.,91; 1 Greenleaf Ev.,§ 37. That awoman, 
save in cases of treason or murder, is presumed, when with 
her husband, to act under his coercion, and that a receipt 
of the last quarter’s rent is presumptive evidence of pay- 
ment of all rent previously accrued, etc., etc. 1 Greenleaf 
Ev., § 38. The courts, in the daily routine of their duties, 
are accustomed to instruct juries as to both classes of pre- 
sumptions ; as to whether the triers of the fact shall regard 
the presumption of such a character as to forbid the fact 
presumed from being gainsaid or denied, or as to whether 
those triers shall regard the presumption of a disputable 
nature, and, therefore, capable of being overcome by coun- 
tervailing evidence, or if not corroborated or rebutted, of 
affording by itself sufficient basis for a verdict. 

' No one, it seems, has ever doubted the propriety of 
the disputable presumptions already noticed, respecting 
innocence ; malice from the use of a deadly weapon; from 
libelous sale or publication, or the presumption arising in 
regard to coercion, or the destruction or suppression of 
evidence, or that juries should give, and be instructed to 
give to such presumptions their ancient and customary 
effect. But in relation to an equally familiar and ancient 
presumption in reference to the recent possession of stolen 
goods, a new departure has been taken, and a new doctrine 
proclaimed. We are now gravely informed that “ pre- 
sumptions of law are conclusive.” The desired deduction 
from this premise is, that inasmuch as the alleged presump- 
tion relative to the guilty possession of goods is not con- 
clusive, but capable of rebuttal, that, therefore, it is not 
a presumption of law at all, but dwindles into a mere “in- 
ference of fact,” to be weighed by the jury and held in no 
higher estimate than any other like inference. 

All disputable presumptions had their origin in the 
common observations and experience of mankind that one 
fact is usually the concomitant of another fact; (1 Greenleaf 
Ev., § 88;) that the use of a deadly weapon being shown, 
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malice is commonly found to be the concomitant, though 
concealed fact, which prompted such use. But malice 
does not universally attend the use of a deadly weapon ; 
therefore, the law will not conclusively presume malice from 
such use, but will, nevertheless, presume that the usual 
accompanying fact, malice, was incident to that use, until 
the contrary is made to appear. To say then, in such a 
case, that malice is not to be presumed, but is only to be 
deduced by the jury as an “inference of fact,” like any 
other similar inference, is to substitute for that which the 
common experience of mankind extending from a remote 
period down to the present, has generally found to be true, 
for the sometimes hasty and oftentimes crude inferences of 
guilt or innocence which each petit jury may draw during 
the progress of each particular trial. It would seem obvi- 
ous that the wisdom of ages, the result of the “ experience 
of common life,” as expressed in the different disputable 
presumptions, is entitled to greater and graver consideration 
than would thus be accorded to it. Besides, if you banish 
one disputable presumption, you of necessity banish all, 
of whatsoever nature and however numerous, by the same 
edict. Presumptions of malice will go by the board, along 
with presumptions of innocence. One disputable presump- 
tion being abolished, all others, whether relating to civil-or 
criminal trials, must logically follow in its wake; for with 
no show of reason can it be claimed that one disputable 
presumption may and should be exscinded, while all others 
similar in their evidential incidents and results are retained 
in all their pristine vigor. He would be indeed a bold in- 
novator, and one who would greatly impede the uniform 
administration of public justice, who should undertake thus 
to mar the fair proportions of the law of evidence by lop- 
ping off every species of inconclusive presumptions which 
the experience of ages has accumulated and sanctioned. 
No reason is discovered for departing, in this particular, 
from the ancient pathways of the law, either as respects 
the general doctrine of disputable presumptions, or in ref- 
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erence to that one to which the instruction complained of 
gives recognition. 

The rule of evidence enunciated in that instruction 
has been frequently, and quite recently recognized in this 
State. State v. Robbins, 65 Mo. 443, and cases cited. 
Whether the instruction was properly given in the present 
instance, it is now proper to inquire. A writer of emi- 
nence says: “Since the desire of dishonest gain is the 
impelling motive to theft and robbery, it naturally follows 
that the possession of the fruits of crime, recently after it 
has been committed, affords a strong and reasonable ground 
for the presumption that the party in whose possession 
they were found was the real offender, unless he can account 
for such possession in some way consistently with his in- 
nocence. The force of this presumption has been recog- 
nized from the earliest times ; its foundation is the obvious 
consideration, that if the possession has been lawfully ac- 
quired, the party would be able, at least shortly after its 
acquisition, to give an account of the manner in which such 
possession was obtained, and his unwillingness or inability to 
afford such explanation, is justly regarded as-amounting 
to strong self condemnatory evidence.” Wills Cire. Ev., 
64; 2 Best on Ev., § 321. It will thus be seen that the 
instruction on the single point of guilty possession finds 
ample support in the authorities. 

And it is difficult to conceive how the jury could have 
been misled by the words, “if he fails to account for his 
possession of such property in a manner consistent with 
his innocence.” That portion of the instruction makes no 
reference to the defendants, as individuals, or to their hav- 
ing testified in the cause, but merely states the abstract 
rule of law, applicable, as already seen, to all cases of pos- 
session of property recently stolen. 

Nor is the instruction faulty because of its concluding 
words: “this presumption becomes conclusive against 
him.’” When, on the part of the State, the evidence shows 
that property recently stolen is found in the possession of 
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the accused, the law, from the facts proven, presumes the 
existence of the usually concomitant fact, i. ¢., that the 
possessor is the thief; the case of the State is then made 
out, subject, however, to any explanatory or rebutting evi- 
dence which the accused may offer. When speaking of 
the presumption under discussion, a comparatively recent 
writer says: “Hence, it has become a rule of evidence 
that the possession of property which has been recently 
stolen, raises such a presumption of guilt against the pos- 
sessor, as to throw on him the burden of showing how he 
came by it, or that he came honestly by it; and in the 
event of bis failing to do so, to warrant the final inference 
or conclusive presumption of his being the real offender.” 
Burrill Cire. Ev., 446. And when discussing the same 
point, a very profound writer remarks: “ Not only is this 
presumption evidence of delinquency when coupled with 
other circumstances, but even when standing alone, it will 
in many cases raise a presumption of guilt suflicient to cast 
on the accused the onus of showing that he came honestly 
by the stolen property; and in default of his so doing, it 
will warrant the jury in convicting him as the thief.” 1 
Best on Ev., § 211. 

In cases of this sort, the State, by reason of the pre- 
sumption arising from the fact of possession, has adduced 
prima facie evidence of theft; and evidence of this de- 
scription is said to be such as is sufficient to establish the 
fact, and if not rebutted, becomes so conclusive as to require 
a verdict in accordance therewith. Kelly v. Jackson, 6 Pet. 
622; United States v. Wiggins, 14 Pet. 334; Commonwealth 
v. MeGorty, 114 Mass. 299; 1 Greenleaf Ev., § 33 n. In 
instances like the present, the connection between the fact 
proven and the one presumed, “is so general and so nearly 
universal, that the law itself, without the aid of the jury, 
infers the one fact from the proved existence of the other, 
in the absence of all opposing evidence. In this mode the 
law defines the nature and amount of evidence which it 
deems suflicient to establish a prima facie case, and to throw 
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the burden of proof on the other party. 1 Greenleaf Ev., 
§ 83. It is said by Chief Baron Gilbert that “when the 
fact itself cannot be proved, that which comes nearest to 
the proof of the fact is the proof of the circumstances that 
necessarily and usually attend such fact, and these are called 
presumptions and not proofs ; for they stand instead of the 
proofs of the fact till the contrary be proved.” Gilbert 
Ev., 157. And it is stated in a work from which we have 
heretofore quoted that: “It is, however, in general sufli- 
cient to prove a prima facie case; for as has been well re- 
marked, imperfect proofs from which the accused might 
clear himself, and does not, become perfect.” 2 Best Ev., 
§ 346. And Mr. Starkie, on the same point, remarks: ‘In 
criminal cases, it is essential that the evidence should be of 
a conclusive nature. But here it is to be observed that it 
very frequently happens in criminal as well as in civil pro- 
ceedings, that evidence which, in itself, is but inconclusive 
derives a conclusive quality from mere defect of proof on 
the part of the adversary or accused.” Starkie Ev., 820. 
These quotations, which might be far more extensive, suffice 
to show that the objection being considered ts unfounded, 
and that the cause was properly submitted to the triers of 
the fact to say whether the prima facie case, the presump- 
tion of law presented by the State, was overthrown, and 
those triers were properly instructed that if such presump- 
tion were not thus overthrown, it should prevail. 

The assertion is made by counsel that ‘defendants tes- 
tified to their own good character.” We find no such tes- 
timony in the record. We do find, however, that each of 
defendants testified in his own behalf he had “never before 
been arrested or imprisoned under a criminal charge.” <As- 
suming the competency of a defendant in a criminal cause 
to testify to his own good character, the language quoted 
falls far short of the mark. Good character, or its syn- 
onym, reputation, is not to be established in this way. 
If there really had been evidence of good character intro- 
duced, the instruction would not have been sufficiently 
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comprehensive, because good character would neither “ac- 
count for’? nor “explain” the possession of property re- 
cently stolen, though it would certainly have a very impor- 
tant bearing in rebutting the presumption of guilt consequent 
on such possession. This point is discussed in State v. 
Bruin, 34 Mo. 537. Inasmuch, therefore, as the evidence 
offered for the defense only went to the reasonableness of 
the account which the defendants gave of their possession 
of the property, it was unnecessary that the instruction 
should have been broader than that evidence. 


IT. 
As to a portion of the instruction being in print, and 


the residue in writing, the objection is too frivolous for 
comment. 





IIT. 


Nor is the instruction objectionable because of telling 
the jury that it was their province to pass upon the credi- 
bility of the witnesses. Such instructions have been fre- 
quently sanctioned by this court. The judgment is affirmed. 
Norton and Ray, JJ., concur; Hoven and Henry, JJ., dis- 
sent. 





Karp v. TyLer, Appellant. 


Contract for Personal Service: EFFECT OF ABANDONMENT. It is the 
settled law of this State that when one person contracts to labor for 
another for a specified term and leaves the service of his employer 
before the expiration of such term, without any cause proceeding 
from the employer, or the act of God, he cannot maintain an action 
for the value of the services he has rendered. 


Appeal from Barton Circuit Court—Hon. J. D. Parkinson, 
Judge. 


REVERSED. 
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This was an action to recover for farm labor. The 
evidence tended to show that plaintiff commenced work 
for defendant in March, under an agreement that he should 
continue until the last of October or the first of Novem- 
ber following, that he worked until the 23rd day of June, 
or just before harvest, and then quit, without cause or 
excuse; and that defendant had been damaged by his 
quitting. The court refused an instruction to the effect 
that if the jury believed that plaintiff had quit before the 
expiration of the time for which he had hired, they should 
find for defendant; and gave one to the effect that they 
should find tor plaintiff notwithstanding he had so aban- 
doned defendant’s service, allowing defendant only such 
damages as he had sustained thereby. This was complained 
of as error. 


Robinson § Harkless for appellant, cited Helm v. Wilson, 
4 Mo. 41; Posey v. Garth, 7 Mo. 94; St. Louis v. McDonald, 
10 Mo. 609; Schnerr v. Lemp, 19 Mo. 40; Barcus v. Hanni- 
bal, ete., Co., 26 Mo. 102; U. S. v. Robeson, 9 Pet. 327; Marsh 
v. Richards, 29 Mo. 99; Creamer v. Bates, 49% Mo. 523; Hen. 
son v. Hampton, 32 Mo. 408. And distinguished Downey 
v. Burke, 23. Mo. 228; Lowe v. Sinklear, 27 Mo. 308; 17 N. 
Y. 173; Bryant v. Stillwell, 24 Pa. St. 314; Thompson v. 
Alisman, 7 Mo. 530; Lee v. Ashbrook, 14 Mo. 379; Yeats 
v. Ballentine, 56 Mo. 530; Williams v. Porter, 51 Mo. 441, 
on the ground that they were cases in which the defendant 
was at liberty to accept or reject the benefit, and he had 
accepted it. Here defendant had no option. 2 Parsons 
Contracts, (5 Ed.) p. 522. 


E. Buller for respondent, cited Thompson v. Allsman, 7 
Mo. 580; Lee v. Ashbrook, 14 Mo. 378; Downey v. Burke, 23 
Mo. 228; Lowe v. Sinklear 27 Mo. 308; Lamb v. Brolaski, 
38 Mo. 53; Yeats v. Ballentine, 56 Mo. 530; Britton v. Tur- 
ner, 6 N. H. 481; 2 Parsons Cont., (5 Ed.) 39; Sherman v. 
Trans. Co., 31 Vt. 162; Fenton v. Clark, 11 Vt. 557; Meade 
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v. Rutledge, 11 Tex. 44; Carroll v. Welch, 26 Tex. 148; Pir- 
‘a v. Nichols, 8 Iowa 106; McClay v. Hedge, 18 Lowa 66. 





Hoven, J.—It is the settled law of this State that when 
one person contracts to labor for another for a specified 
term and leaves the service of his employer before the ex- 
piration of such term without any cause proceeding from 
the employer, or the “ act of God,” he cannot maintain an 
action for the value of the services he has rendered. Posey 

Garth, 7 Mo. 94; Caldwell v. Dickson, 17 Mo. 575; Schnerr 
v. Lemp, 19 Mo. 40; Henson v. Hampton, 32 Mo. 408; 2 Par- 
sons on Contracts, 36, and note g. For the rule in the case 
of building contracts, vide Haysler v. Owen, 61 Mo. 270. 
As the circuit court, in the trial of this case, disregarded 
the rule of law applicable to contracts for personal service, 
its judgment will be reversed and the cause remanded. 
The other judges concur. 


Row.Lanp v. Tue St. Lours, Iron Mountain & SouTHEeRn 
Rattway Company, Appellant. 


1. Statement in Justice’s Court: AMENDMENT IN CIRCUIT COURT: 
ACTION AGAINST RAILROAD FOR DOUBLE DAMAGEs. If itis evident from 
the statement filed before a justice of the peace in an action against 
a railroad company for killing stock, that the action is intended to 
be brought under the 43rd section of the railroad law, any insuffi- 
ciency in the statement may be cured by amendment, after the case 
has reached the circuit court. 

2. : : . The statement in the present case, (an ac- 

tion against a railroad company under the 48rd section of the rail- 

road law for killing stock ;) Held, insufficient, (1) Because it did not 
show that the stock got on the railroad or were killed in consequence 
of the failure of the company to construct or maintain fences or 
cattle guards. (2) Because it did not show that the killing did not 
occur within the limits of some incorporated town. 
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Rowland ¥. The St. Louis, Iron Mountain & Southern Raflway Company. 
Appeal from Butler Circuit Court.—Hon. R. P. Owen, 
Judge. 


REVERSED. 


This was an action originally instituted before a justice 
of the peace upon the following statement: “ Plaintiff 
says that defendant is a corporation; that on the 18th day 
of January, 1877, in Ash Hill township, in Butler county, 
and where the said railroad was not fenced, and where 
there was no public crossing, defendant, by its agents and 
servants did, while running its locomotive on its said rail- 
road, strike and kill twelve head of hogs, the property of 
plaintiff, of the value of $12. Plaintiff prays judgment 
for $24, being double the value of said hogs.” The second 
count alleged the killing of eight hogs of the value of $32, 
and was in form identical with the first. The judgment 
of the justice having been against the defendant, it duly 
appealed to the circuit court, where the plaintiff filed the 
following amended statement. (1) “ Plaintiff states that 
the defendant is an incorporated company under the Jaws 
of the State of Missouri, and at the times hereinafter men- 
tioned, was the owner and occupier of the St. Louis, [ron 
Mountain & Southern Railroad; that on the 18th day of 
January, 1877, in Ash Hill township, Butler county, Mis- 
souri, and where its said railroad was not fenced, and where 
there was no public or private crossing on said railroad, 
the defendant, by its agents and servants, and while run- 
ning its locomotive on said railroad, did then and there 
run over twelve head of hogs, the property of plaintiff, 
and of the value of $12, and thereby killed them ; that by 
reason of the killing of said hogs, and by virtue of the 
48rd section of chapter 63 of the General Statutes of Mis- 
souri, judgment is prayed for $24.” (2) “Fora further 
cause of action, plaintiff says the said defendant, while 
running its said locomotive and train of cars, in Ash Hill 
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township, in Butler county aforesaid, on the 15th day of 
November, 1877, did then and there run over eight head 
of hogs, the property of plaintiff, and of the value of $40, 
and thereby killed them; that by reason of the killing of 
said hogs, as aforesaid, and by virtue of the 43rd section 
of chapter 63 of the General Statutes of Missouri, judg- 
ment is prayed for $80, together with cost.” 


William R. Donaldson and Smith § Krauthoff for ap- 
pellant, cited Musick v. R. R. Co., 57 Mo. 134; Cary v. R. 
R. Co., 60 Mo. 209; Davis v. Ry. Co., 65 Mo. 441; Quick 
vr. R. R. Co., 31 Mo. 399; Miles v. R. R. Co., 31 Mo. 407; 
Dyer v. R. R. Co., 34 Mo. 127; Luckie v. R. R. Co., 67 Mo. 
245; Cunningham v. R. R. Co., 70 Mo. 202. 


I. M. Davidson for respondent. 


7 


Suerwoop, C. J.—The first and second counts in the 
statement filed with the justice of the peace, though ob- 
viously insufficient, yet contain sufficient matter to amend 
by, as it evidently inferentially refers to the 43rd section 
ot the railroad act. The circuit court, therefore, committed 
no error in permitting the amendment of the statement 
when the cause came to that court by appeal. 

But the amendment, when made, did not state facts 
constituting a cause of action, even under the section re- 
ferred to, as amended, (Acts 1875, p. 131,) because the 
amended statement does not set forth that the hogs got on 
the railroad or were killed in consequence of the “ failure 
to construct and maintain such fences or cattle-guards.” 
Luckie v. R. R. Co., 67 Mo. 245; Cunningham v. R. R. Co., 
70 Mo. 20%. From aught that appears in the amended 
statement the killing may have occurred within the limits 
of some incorporated town, where neither the law would 
require, nor the corporate authorities permit the defendant 
to fence its road. The judgment is reversed and the cause 
remanded. All concur. 
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Harman et al., Plaintiffs in Error, v. Looker. 


Statute of Limitations: DEBTOR ABSCONDING INTO THIS STATE AND 
CONCEALING HIMSELF HERE. If a debtor residing in another state 
secretly abandons his home and moves to this State and so conducts 
himself that his creditors, though they make pursuit and diligent 
inquiry, are unable to ascertain his whereabouts, he will be held to 
have absconded and concealed himself, within the meaning of sec- 
tion 3244, Revised Statutes 1879, so as to interrupt the running of 
the statute of limitations ; and it will not alter the case that he has 
resided at the same place in this State for many years, and without 
concealment so far as his neighbors here are concerned. 


Error to Buchanan Circuit Court.—Hown. Jos. P. Gruss, 
Judge. 


REVERSED. 


W. P. Hall and F. Knickerbacker for appellants, relied 
on Harper v. Pope, 9 Mo. 398; 1 Mo. 229; Foley v. Jones, 52 
Mo. 64; Wells v. Halpin, 59 Mo. 92. 


Heren § Rea for defendant in error. 


Ray, J.—The petition contains two counts, upon two 
several promissory notes, the one payable to plaintiffs and 
the other assigned to them. One was due in 1857 and the 
other in 1858, and the suit was commenced in the Andrew 
circuit court, in September, 1871. The defendant pleaded 
the statute of limitations, to both counts of the petition— 
that the suit was not commenced within ten years after the 
cause of action had accrued on the same. The plaintiffs 
replied that plaintiffs and defendant, at the time the cause 
of action accrued, were citizens and residents of Violet 
township, Fairfield county, state of Ohio; that in August 
or September, 1858, defendant abandoned and absconded 
from his place of residence in said township, and left for 
parts unknown, and from thence concealed himself so that 
plaintiffs could not learn where he had gone, nor where he 
lived until a few weeks before the commencement of this 
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suit; that he left no property or effects out of which said 
debt, or any part thereof, could be made, and that the wife 
of defendant left the county soon afterward, following the 
defendant to the State of Missouri; and that with diligent 
inquiry which plaintitts made for defendant and his where- 
abouts, from the time he so absconded, they were not able 
to learn where he had gone or lived until six months be~ 
fore the commencement of this suit; wherefore plaintiffs 
say that they were prevented from commencing their said 
action for the space of eleven years after the same accrued, 
by reason of said defendant so as aforesaid absconding and 
concealing himself, and his other improper act in leaving 
the state of Ohio in the might and without the knowledge 
of the plaintiffs, and that this action was commenced within 
ten years, after deducting the time said action was so pre- 
vented from being commenced from the time that had elapsed 
since said cause of action accrued. The case was tried 
before the court sitting as a jury, and resulted in a finding 
and judgment for the defendant. Motion for new trial 
was made and overruled, bill of exceptions filed, and the 
ease brought to this court on writ of error. 

The evidence on the part of plaintiffs consisted of the 
notes sued on, and the testimony of a number of witnesses, 
which proved satisfactorily all the facts set up in the reply 
—that all the parties were citizens of Ohio, aud that de- 
fendant absconded and ran away from there after night, in 
the year 1858, taking his property with him and leaving 
his wife behind, and that plaintiffs sent an officer in search 
of him, and made diligent inquiry of his friends as to his 
whereabouts, but were unable to ascertain where he had 
gone until the fall of 1871, about the time the suit was 
commenced. The defendant proved that for ten to twelve 
years next preceding the beginning of this suit, he had 
been a resident of Andrew county, living upon a farm and 
carrying it on in the usual way, without concealment so 
far as the people of that county were concerned. This was 
all the evidence. 
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The following instructions were refused, and excep- 
tions taken to the decision of the court: 

1. If the court, sitting as a jury, shall believe from 
the evidence that the notes sued on were made in Fairfield 
county, Ohio, and that the parties resided there, and that 
the defendant, in a few days after the notes became due, 
by absconding or concealing himself, or by doing any other 
improper act, prevented: the commencement of an action 
for the collection of said notes, the plaintiffs had a right to 
commence an action within the time limited by law, after 
the commencement of said action shall have ceased to be 
so prevented. 

2. If the court, sitting as a jury, shall believe from 
the evidence that the notes in controversy were made and 
delivered in Violet township, Fairfield county, Ohio, and 
when they became due plaintiffs and defendant were living 
in said township, and that defendant, about that time, or 
in a few days after they fell due, prevented the commence- 
ment of an action for the recovery of the money due 
thereon by the defendant running away from his home, 
absconding or concealing himself, or by any other itm- 
proper act, and without leaving property out of which to 
make said money, and secretly and clandestinely ran away 
and moved to parts unknown to plaintiffs, in the State of 
Missouri, and that plaintiffs made diligent search and in- 
quiry for and after defendant, with a view to learn his 
whereabouts, and were unable so to do, until a few months 
before the commencement of this suit, and that plaintiffs 
were prevented by such absconding, etc., of defendant, from 
bringing their action on said notes, then, and in that case, 
the time intervening between the time of defendant ab- 
sconding from his home in Ohio and going to parts unknown 
to plaintiffs, or concealing himself, etc., which prevented 
plaintiffs from bringing suit on said notes, and the time of 
plaintiffs learning his home and whereabouts in the State 
of Missouri, should not be counted as a part of the time 
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of the statute of limitations relied on by defendant to this 
suit. 

The third instruction asked by plaintiffs was similar 
to the second one set out above, and was intended to an- 
nounce substantially the same thing, with the additional 
fact that plaintiffs searched for defendant for the purpose 
of bringing suit on the notes. 

At the request of defendant, the court gave two dec- 
larations of law. The first was to the effect that if defend- 
ant had resided in Andrew county openly, notoriously, as 
other citizens, without concealment, for ten years before 
the commencement of the suit, and if the right of action 
accrued to plaintiffs on said notes ten years prior to the 
commencement of this suit, the statute of limitations barred 
a recovery. The second differed from the first, in that it 
declared that defendant’s absconding from Ohio made no 
difference. If he lived in Andrew county openly and with- 
out concealment for ten years before the commencement of 
the suit, the action was barred. Plaintiffs excepted to the 
giving of these instructions. 

The propriety of these instructions is the only ques- 
tion in the case. Section 3244 of the Revised Statutes 
of Missouri, 1879, page 549, declares that: “If any per- 
son, by absconding, or concealing himself, or by any other 
improper act, prevent the commencement of an action, 
such action may be commenced within the time herein 
limited, after the commencement of such action shall have 
ceased to be so prevented.’ The construction of this sec- 
tion has been under review in a number of cases decided 
by this court, and it has been repeatedly held that if such 
commencement of such action has been, in point of fact, 
prevented by such absconding, or concealing, or by such 
other improper act on the part of the debtor, the creditor 
may bring suit within the time so limited, after the com- 
mencement of his action shall have ceased to be so pre- 
vented. And in such case, it makes no difference how 


publicly and openly the debtor may have resided in any 
40-73 





626 SUPREME COURT OF MISSOURI, 


Harman vy. Looker. 


new home he may have acquired; or how long he may 
have continued so to reside. Nor is it material, whether 
the party charged with such prohibited misconduct, is a 
resident of this State and has sought a new home in some 
other or distant locality, where he lives openly as to his new 
neighbors; or whether he was a non-resident, who has 
found a home in Missouri, where he thus lives unconcealed 
as to other citizens of that vicinity. In either event, such 
absconding debtor, who has thus prevented the commence- 
ment of a suit against him, may be sued within the time 
thus limited, after his whereabouts has been discovered. 
The case of Harper v. Pope, 9 Mo. 398, is to the following 
effect: ‘ Where a party living in Illinois purchased goods 
and had them shipped to his then residence, and then im- 
mediately removed to Clay county in this State, remained 
there a short time, and then removed to St. Louis county, 
but never informed his creditor of his place of residence, 
the creditor having used proper diligence to discover his 
residence, and not finding him, held to be such a conceal- 
ment as to prevent the statute from running.” To the 
same purpose is the case of Bobb v. Shipley, 1 Mo. 229, 
See also Scroggs v. Daugherty, 53 Mo. 497; Fike v. Clark, 
55 Mo. 105; Thomas v. Black, 22 Mo. 330, and also the re- 
cent case of Butler v. Lawson, 72 Mo. 227. This case recog- 
nizes the same doctrine. Under the authority of these 
cases, the court committed error in refusing the instructions 
asked by plaintiffs, and in giving those asked by the de- 
fendant. The judgment is, therefore, reversed and the 
cause remanded. All concur. 
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School District No. 1 v. The Board of Education of Lamar. 


Scuoot District No.1 v. Tue Boarp or Epucatrion oF LAMAR, 
Appellant. 


Schools; LIABILITIES GROWING OUT OF SUBDIVISION OF DISTRICTS. 
While the school law of 1870, (Sess. Acts, p. 138,) was in force, a 
sub-district was divided into two, and the one in which the school 
house was situated was shortly afterward organized as a town school 
district under the control of a board of education. The school house 
had been built with money collected by taxation from the whole of 
the original sub-district. Held, that under these circumstances the 
town district was bound to contribute to the erection of a school 
house in the other district; and this obligation, even if annulled by 
the revised school law of 1874, (Sess. Acts, p. 147,) was renewed by 
the amendatory act of of 1875, (Sess. Acts, pp. 145, 146). 


Mandamus. The final order in mandamus need not conform to 
the prayer of the petition, nor to the mandatory clause in the alter- 
native writ, but may be framed according to the facts established. 
Following Osage Valley, etc., R. R. v. Morgan Co. Ct., 53 Mo. 156, But 
see State v. Holladay, 65 Mo. 76. 


Appeal from Barton Cireuit Court.—Hon. J. D. Parkinson, 
Judge. 


AFFIRMED. 


This was a proceeding by mandamus to compel the 
Board of Education of the town of Lamar, to refund to 
the inhabitants of School District No. 1, township 32, 
range 30, in Barton county, the amount due on account of 
taxes collected in said district No. 1 and expended in the 
erection of a school house in the territory under the con- 
trol of the board. The claim of the relator was founded 
on the following facts: In 1869 and 1870 a large amount 
of taxes were levied and collected in what was then known 
as Sub-district No.1 of School Township No. 9, for the 
purpose of building a school house. In May, 1870, by 
order of the Township Board of Township No. 9, a portion 
of said Sub-district No. 1 was set apart and erected into 
a sub-district known as Sub-district No. 4. Ia December, 
1870 the remainder of the original Sub-district No. 1 was, 
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on a vote of the inhabitants, organized into a school dis- 
rict, under the name of the Board of Education of the 
town of Lamar. The money raised by the above men- 
tioned levies was expended in building a school house in 
the town and at a place so remote from Sub-district No. 4, 
that its inhabitants never derived any benefit therefrom. 
By virtue of the act of the General Assembly of March 
5th, 1874, Sub-district No. 4 became a school district, under 
the name of District No. 1, and under this name was the 
relator in this proceeding. In the year 1874, it became 
necessary to build a school house in this district, and a de- 
mand was thereupon made upon the Board of Education 
of the town that they collect from the town the sum of 
$284, the amount which the relator claimed to be justly 
and equitably entitled to, and that they pay that amount 
to relator, to be used in the erection of said building. These 
facts were averred in the information and alternative writ, 
and it was further averred that the Board of Education of 
the town thereupon caused an estimate to be made of the 
amount justly and equitably due relator, and the sum of 
$284 was found to be justly and equitably dué relator; that 
respondent refused to cause said sum to be collected from 
its taxable property, and that relator had no remedy, except 
by writ of mandamus. The alternative writ commanded 
the directors to collect from the taxable property of re- 
spondent the said sum of $284, in the same manner as 
other estimates, for the use of District No. 1, or to show 
cause to the contrary. The return denied all the material 
facts alleged. Upon the trial the court found the facts 
substantially as above stated, with this exception: That 
the board never had ascertained the amount due relator ; 
that they had appointed a committee who had ascertained 
and reported the amount, but the board had rejected the 
report. A peremptory writ was thereupon awarded, re- 
quiring the board to proceed to ascertain the amount col- 
lected from the territory comprising District No. 1, (the 
relator,) for building said school house, and to cause the 
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same to be levied and collected and held for the use and 
benefit of said district. Subject to the orders of the direct- 


ors thereof. 


Robinson & Harkless tor appellant. 


The proceeding was brought in 1876, under the law of 
1870, which had been repealed in 1874 without a saving 
clause, and directs the Board of Education of Lamar to 
perform a duty which belonged to the township board un- 
der the law of 1870, and to the arbitrators and the district 
clerk under the law of 1874, and which the town board 
have never been authorized to do under any law. It was 
provided by the act of 1874, how this class of claims should 
be ascertained and paid; but that act is not retrospective. 
Acts 1874, p. 152, §§ 19, 20; State v. State Auditor, 41 Mo. 
25; Sayre v. Wisner, 8 Wend. 661; Quackenbush v. Danks, 
1 Denio 128. If we concede that the Board of Education 
is the successor of the old township board, so far as to give 
them jurisdiction of the matter, then they must act under 
the law of 1874; and their only duty is to appoint one 
disinterested freeholder, the relator having appointed one. 
Acts 1874, p. 152, §§ 19, 20. And then it would become 
the duty of the district clerk to levy a tax to pay the amount 
ascertained on the property contained in the former limits 
of the district, which must include the property of both 
parties to this suit. Acts 1874, p. 152, § 20. And again, 
if we concede that the Board of Education of Lamar are 
the successors, and also that they should act under the law 
of 1870, even then the tax should have been levied upon 
and collected from the property of the whole township and 
not from the Lamar district. Wag. Stat., (1870,) p. 1247, 
§ 25. The law of 1870 being repealed, the 1874 law makes 
no provision for the ascertainment of the amount due re- 
lator. School Law 1874; Response to Gov., 43 Mo, 351; 
Ex Parte Donaldson, 44 Mo. 149; U.S. v. Heth, 3 Cranch 
413; Wag. Stat., (1870,) 1247, § 25; Harvey v. Tyler, 2 
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Wall. 328. The peremptory writ requires the respondent 
to ascertain the amount, while the alternative alleges this 
to have been done. The peremptory writ requires the 
amount of taxes paid in to be ascertained, while the alter- 
native required the amount just and equitably due to be 
ascertained. The court had no authority to make these 
changes, thus introducing two issues which have not been 
tried. High’s Ex. Leg. Rem., § 548; Chance v. Temple, 1 
lowa 179; Price v. Harned, 1 Iowa 473; State v. County 
Judge, 12 Iowa 237. 


A. J. Wray and E. Buller for respondent. 


Upon the facts shown in the record and finding of the 
court, the relator is entitled to a remedy by a writ of man- 
damus in this case. Wag. Stat, 1247, § 25; Acts 1870, p. 
139, § 1, and p. 145, § 25; Acts 1874, p. 148, § 1; Thomp- 


son v. Abbott, 61 Mo. 176; Rice v. McClelland, 58 Mo. 116. 
The act approved March 12th, 1875, amending the School 
Law of 1874, preserves to districts all the rights and liabil- 
ities of the sub-districts of which they are successors. Acts 
1875, p. 145. The circuit court had a right to disregard 
the prayer in the petition and the form of the mandatory 
clause of the alternative writ, and conform its final order 
to the facts alleged and established. Wag. Stat., 1034, § 
5; Wag. Stat., 1037, § 25; 53 Mo. 156. 


I. 


SHERwoop, C. J.— Whatever rights were acquired by 
relator under and by virtue of the law approved March 
19th, 1870, (Sess. Acts, 158,) were preserved to it by the act 
approved March 12th, 1875. Sess. Acts, 145. For even 
though it be conceded that section 93 of the act approved 
March 26th, 1874, repealed al] acts and parts of acts incon- 
sistent therewith, yet the act of 1875, supra, in amending 
section 93, makes express proviso that the rights acquired 
or liabilities incurred by any district formed by virtue of 
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the act of 1870, should remain and be enforceable in the 
same manner as before. There can be no question, there- 
fore, as to respondent’s liability, nor the justness of rela- 
tor’s claim. 


Il. 


It is not material that the final order of the circuit 
court does not conform to the prayer in the petition nor 
to the mandatory clause in the alternative writ. The cir- 
cuit court had the right to conform its final order to the 
facts established. Osage Valley, etc., R. R. Co. v. County 
Court of Morgan Co., 53 Mo.156. Judgment affirmed. All 


concur. 


THe State v. Brown, Appellant. 


Criminal Law: conxressions. When a confession has once been 
obtained by means of hope or fear, other confessions subsequently 
made are presumed to come from the same motive, and are inad- 
missible until it is shown that the original influence had ceased to 
operate before they were made. 


Larceny: BurRGLARY. Larceny committed in the commission of 
burglary is grand larceny irrespective of the value of the property 
stolen; but where the indictment alleges the value to have been 
$10, there can be no conviction of grand larceny, if the defendant 
is acquitted of the burglary. 


Appeal from Jasper Circuit Court.—Hon. JosepH CRAVENS, 
Judge. 


REVERSED. 


A. L. Thomas for appellant. 


D. H. McIntyre, Attorney General, for the State, cited 
as to the admissibility of the confession made to Proctor, 
State v. Jones, 54 Mo. 478; Sarah v. State, 28 Ga. 576; State 
v. Carlisle, 57 Mo. 104, 105; State v. Simon, 50 Mo. 372. 
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Henry, J.—At the December term, 1879, of the Jas- 
per circuit court, the defendant was indicted for burglary 
and larceny, tried, convicted and sentenced to three years’ 
imprisonment in the penitentiary for the burglary, and two 
years for the larceny. He has appealed from the judg- 
ment. 

At the trial, the State introduced as a witness S. H. 
Proctor, who testified that in October, 1879, he was acting 
as an Officer for the sheriff, (deputy we infer,) and was pres- 
ent at Sarcoxie on the day that there was a preliminary 
investigation of the charge against the defendant, before 
Jonas Prigmore, a justice of the peace; that after the de- 
fendant was committed, he was delivered to the witness to 
be taken to the jail at Carthage, and while on the train 
confessed his guilt to the witness. He also testified that 
he made no threats or promises to the prisoner to induce 
him to make the confession. Defendant then offered to 
prove by one Jacobs, that he was present in the justice’s 
court when defendant was examined on the charge, at Sar- 
coxie, and that there were also present the justice, Prig- 
more, the constable, Fewell, and Jno. McKoy, and that said 
parties told the accused it would be better for him to tell 
all about the taking of the wheat, and promised him, if he 
would, that they would execute a bond in the sum of 
$1,000, conditioned that defendant should not be prose- 
cuted, and on his agreeing to do so, prepared a bond, signed 
it and asked witness to sign it, which he did, and thereupon 
accused confessed his guilt, and was, on the same day, de- 
livered into the custody of Proctor to be carried to jail. 
It does not appear that Proctor was present when that con- 
fession was procured, or had any knowledge of the induce- 
ment held out to the prisoner to procure it. The evidence 
offered was excluded. 

It is well settled law, that a confession must not be 
received when the accused has been induced by any threats 
or promises to make it; “and when a confession has once 
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been obtained by means of hope or fear, confessions sub- 
sequently made are presumed to come from the same motive, 
and are inadmissible, though no such influences are shown,’ 
until it is shown, * that such original influences have ceased 
to operate.’ Wharton’s Am. Crim. Law, Book 11, § 694; 
Russell on Crimes, 2 vol., 833; State v. Carr, 37 Vt. 191; 
State v. Roberts, 1 Devereux 259; Regina v. Hewett, 41 E. C. 
L. R. 291; s. ¢., Carr. & Marsh. 534. In the case of Vena- 
able v. Com., 24 Gratt. 639, cited by the Attorney General 
in support of the ruling of the circuit court, it appeared 
that before the Jast confession of the prisoner was made, 
he was warned, both by his counsel and the police, against 
making any statement, and it was, therefore, held admissi- 
ble. In Maples v. State, 3 Heiskell, 409, the prisoner was 
told by the arresting party: ‘ We know that you are not 
at the head of this, and if you will tell all about it, it will 
be best for you, and may release you;” and on the next 
day he went to a witness who did not have charge of him, 
and said he wanted to make a confession, when he was told 
that he could not be compelled to tell, and if he did, he 
must do it voluntarily, and that his statement would be 
evidence against him. He persisted in making the confes- 
sion, and it was held to be admissible against him. In the 
State v. Carr, 37 Vt. 191, it was shown that after the prom- 
ise made to the accused to induce him to confess, the State’s 
attorney told him if he wanted to make a confession he 
could do so, but must not expect any favor for making it. 
A confession made after this warning, was received in evi- 
dence. All these cases recognize the principle announced 
by Wharton and Russell, and the cases previously cited, 
and are distinguishable from the case at bar in that, in each 
of them, the accused was warned before he made it, of the 
consequences of the confession, and it was made after the 
influence of the hope or fear, previously excited, was re- 
moved. The hope or tear first excited by a promise or a 
threat, is presumed to continue until it appears that such 
original influence has ceased to operate. Here nothing 
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appears to show that such original influence had ceased 
to operate, but on the same day, within a few hours after 
the bond was executed and after the defendant’s committal, 
without any admonition whatever, the confession was made; 
and no authority can be found to sustain its admissibility 
as evidence under such circumstances. 

It is unnecessary to notice any of the other alleged 
errors, except that which occurred in the instruction given 
by the court, of its own motion, as to the value of prop- 
erty which makes its theft grand larceny. The indictment 
charged a burglary and the theft of a quantity of wheat 
of the value of $10. If the accused was guilty of both the 
burglary and larceny charged, the value of the goods stolen 
was immaterial, and there was no necessity for any instruc- 
tion with respect to grand larceny. If acquitted of the 
burglary, he could not have been legally convicted of grand 
larceny, because the property he was charged with having 
stolen, was alleged to be worth only $10. The judgment 
is reversed and the cause remanded. All concur. 


Koenie et al., Appellants, v. BRANson. 


Deed: staTuTorRY covVENANT. The words “grant,” “bargain,” 
“ sell,”’ wher. employed in a conveyance are only to be construed as 
a statutory covenant of warranty against incumbrances done or suf- 
fered by the grantor or any person claiming under him, and do not 
extend to outstanding incumbrances over which the grantor in the 
given deed has no control. But see R. 8. 1879, 2 675. 

: COVENANT OF WARRANTY. A covenantin a deed to “ warrant 
and defend the title to the premises conveyed against the claim of 
every person whomsoever,” is not a covenant “ against any and all 
incumbrances.” 


Appeal from Phelps Circuit Court.—Hon. V. B. Hitt, Judge. 


AFFIRMED. 


This was an action upon covenants ina deed. The 


. 
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petition contained two counts. The first averred the execu- 
ticn of a deed by defendant Branson tq plaintiffs, contain- 
ing the statutory words “ grant, bargain and sell,” and 
averred the making of the covenants thereby implied, and 
averred as a breach of these covenants that there was, at 
the date of the execution of the deed, an incumbrance on 
the property, in the nature of a deed of trust, dated Oc- 
tober 2nd, 1872, from Joseph Peters, the grantor of de- 
fendant, to A. Emory, for $396. The second count was 
substantially the same as the first, except that it averred 
an express covenant in the deed against any and all incum- 
branees. The plaintifts offered in evidence a deed, con- 
veying the property from defendant to plaintiffs, which 
conveyance contained the words “ grant, bargain and sell,” 
and the further covenant “ to warrant and defend the title 
to the premises thereby conveyed against the claim of every 
person whomsoever.” To the introduction of this deed 
defendant objected. The court sustained the objection. 
Plaintitts took a non-suit, and after an unsuccessful motion 
to set the same aside, appealed to this court. 


W. C. Kelly for appellants. 


L. F. Parker for respondent. 


Suerwoop, C. J.—The words “ grant,” “ bargain,” 
“sell,” when employed in a conveyance, are only to be 
construed as a statutory covenant of warranty against “in- 
cumbrances done or suftered by the grantor, or any person 
claiming under him,” and do not extend to outstanding 
incumbrances over which the grantor in the given convey- 
ance has no control. Armstrong v. Darby, 26 Mo. 517; 
Clore v. Graham, 64 Mo. 249. For this reason, the first 
count in the petition stated no cause of action; and the 
deed oftered in evidence to sustain the second count, did 
not have that effect. Therefore, judgment affirmed. All 
eoncur, 
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Epwarps, Appellant, v. Newton County. 


The Probate and Common Pleas Court of Newton County; 
JUDGE’S SALARY. Upon a review of the constitutional provisions 
and the acts of the legislature affecting the court of probate and 
common pleas of Newton county, this court holds that the result of 
section 3 of the schedule to the constitution of 1875 and the act of 
April 9th, 1877, (Sess. Acts, p. 111,) was to continue the probate 
jurisdiction of that court till the Ist day of January, 1879, and to 
extend the term of office of the judge to the same time, or two 
years beyond that for which he was elected; that the effect of sec- 
tion 5 of the schedule was to take away the common pleas jurisdic- 
tion of the court after the Ist day of January, 1877, but not to abol- 
ish the court itself; and that the judge, notwithstanding this cur- 
tailment of jurisdiction was entitled to draw salary during the vears 
1877 and 1878, at the same rate as before. 


Appeal from Newton Circuit Court.—Hon. Josepu CRAVENS, 
Judge. 


REVERSED. 
Geo. Hubbert and C.W. Thrasher for appellant. 


Hoven, J.—By an act of the legislature passed April 
5th, 1872, there was established in the county of Newton 
a court of record styled “The Court of Probate and Com- 
mon Pleas of Newton County.” Said court was invested 
with jurisdiction of all probate business, and a limited ju- 
risdiction of certain civil actions designated in the act. 
Four terms were required to be held annually for the trans- 
action of probate business, and four terms annually for the 
transaction of ordinary civil business. Sess. Acts 1872, p. 
295. By an act passed March 3rd, 1874, it was provided 
that the judge of “The Court of Probate and Common 
Pleas of Newton County,” should, in addition to certain 
fees, receive an annual salary of $400, payable quarterly 
out of the county treasury of the county of Newton. Acts 
1874, p. 287. By section 3 of the schedule to the constitu- 
tion of 1875, all probate courts, as then constituted and 
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organized, were continued in existence with the jurisdic- 
tion they then possessed, until the general assembly should 
by law conform them, in their organization, to the require- 
ments of the constitution ; and by section 5 of said sched- 
ule, all courts of common pleas, other than those presided 
over by a circuit judge in cities and towns having a popu- 
lation exceeding 3,500 inhabitants, were continued in ex- 
istence, until the expiration of the terms of office of the 
several judges thereof in office at the adoption of said 
constitution. The appellant was elected judge of “The 
Court of Probate and Common Pleas of Newton County,” 
at the general election in 1872, and his term of office as 
judge of said court, expired according to the law under 
which he was elected January Ist, 1877; and the question 
we are called upon to determine is, whether, after that 
time the appellant was entitled to the salary provided by 
the act of 1874. 

The first act of the general assembly enacted after the 
adoption of the constitution of 1875 for the purpose of 
conforming the organization of probate courts to the re- 
quirements of the constitution, was passed April 9th, 1877. 
This act established a uniform system of probate courts 
throughout the State, and provided for the election of a 
probate judge in every county in the State, at the general 
election in 1878, who should enter upon the discharge of 
the duties of his office on January Ist, 1879. So that it is 
clear, that the appellant was the only judge in Newton 
county authorized to transact probate business from the 1st 
day of January, 1877, until the lst day of January, 1879; 
and this authority he exercised by virtue of his election in 
1872, as judge of “The Court of Probate and Common 
Pleas of Newton County,” and section 3 of the schedule 
above cited, the effect of which was to continue in existence 
the probate division of that court. Section 5 of the sched- 
ule did not abolish the court of which the appellant was 
judge, or change its name, but its only effect was to deprive 
the court of all jurisdiction over ordinary civil actions. 
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The common pleas jurisdiction of this court does not come 
strictly within the letter of section 5 of the schedule, but 
it is clearly within its spirit. The appellant was not judge 
of two courts, but of one court only, one exercising, how- 
ever, a jurisdiction not usually conferred upon a single tri- 
bunal, and the name of this court was evidently chosen 
with a view of indicating the nature of the business it was 
authorized to transact. When the constitution curtailed 
its jurisdiction, its name, it must be confessed, became a 
misnomer, but its existence as a court was in no wise af- 
fected, and the right of the appellant to the salary provided 
by law forthe judge of that court, was in no wise impaired. 
The judgment will, therefore, be reversed and the cause 
remanded. The other judges concur. 





GREENWELL v. Crow, Appellant. 


Evidence: opinions or witnesses. When the subject of inquiry is 
so indefinite and general in its nature, as not to be susceptible of 
direct proof, the opinions of witnesses are admissible, provided they 
are based on facts within their own knowledge. 

———: NEGLIGENCE. Where the question was whether the de- 
fendant was guilty of negligence in keeping a large amount of 
money in his house, evidence to show where or how particular per- 
sons in the vicinity kept their money, unaccompanied by any evi- 
dence as to whether or not they were prudent persons, or as to any 
uniform custom of the community in respect to keeping money ; 
Held, inadmissible. 


Appeal from Madison Circuit Court—Hon. Joun B. Rosin- 
son, Judge. 


REVERSED. 


Defendant Crow, as public administrator of Perry 
county, upon his final settlement of the estate of Joseph 
Pratt, deceased, asked credit for the sum of $1,210.67, 
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which he alleged had been stolen, at night, from the drawer 
of «a bureau in his house in that county. Plaintiff, as his 
successor in office, disputed the claim, and the probate court 
refused the credit. Crow appealed to the circuit court, and 
subsequently took a change of venue to Madison county. 
Upon a trial in the cireuit court of that county, defendant 
gave evidence of the theft, and then offered to show by 
the sheriff of Perry county that he was acquainted in that 
county and that it was as safe to keep money at defendant’s 
house at the time of the theft as it was in any other part 
of the county, and further, that the sheriff himself fre- 
quently kept large sums of money at his own house, and 
that Cissell, Wilkinson and other wealthy citizens kept 
their money at their houses. This evidence was excluded 
by the court. The plaintitt, on his part, gave evidence that 
there were good safes in the county, and against the ob- 
jection of defendant, was allowed to show that the persons 
owning the safes often permitted those who had money to 
deposit it in them, and that money was so deposited for 
safe keeping. The trial resulted in a verdict and judgment 
disallowing defendant’s claim, and he appealed to this 
court. 


B. B. Cahoon and John H. Nicholson for appellant, cited 
Fudge v. Durn, 51 Mo. 266; State v. Meagher, 44 Mo. 358, 
363; Merritt v. Merritt, 62 Mo. 157. 


Killian & Killian for respondent. 


I. 


SuEeRwoop, C. J.—The defendant should have been per- 
mitted to prove by the sheriff that he was acquainted in 
Perry county, and that it was as safe to keep money at 
Crow’s house, at the time of the theft, as it was in any part 
of the county. Similar testimony by the administrator 
himself was held admissible by this court in Fudge v. Durn, 
51 Mo, 264. The testimony sought to be elicited from the 
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witness, was by no means his mere opinion. Ordinarily 
mere belief or persuasion not resting on a sufficient or legal 
foundation, is inadmissible, but with respect to persuasion 
or belief based on facts within the witness’ own knowledge, 
the case is otherwise. On questions of identity of pergons 
and handwriting, it is every day’s practice for witnesses to 
swear that they believe the person to be the same, or the 
handwriting to be that of a particular individual, although 
they will not swear pointedly; and the degree of credit to 
be attached to the evidence is a question for the jury. 
Stark Ev., § 173; 1 Greenleaf Ev., § 440. “The general 
rule is, that witnesses must state facts, and not their indi- 
vidual opinion, but there are exceptions to the rule as well 
established as the rule itself. When the subject of inquiry 
is so indefinite and general in its nature, as not to be sus- 
ceptible of direct proof, the opinions of witnesses are ad- 
missible.” Hyerman v. Sheehan, 52 Mo. 221. It would be 
difficult to suppose a case to which the remarks just quoted, 
could be more applicable, than to the case at bar. If, as of- 
fered to be proven, the witness was acquainted in Perry 
county, then as to whether the locus in quo was as safe as 
any other locus in such county, was a matter resting on 
facts within the witness’ knowledge, as well as on inferences 
or deductions of the witness from those facts. A subject 
of inquiry of so general and indefinite a nature, could 
scarcely be susceptible of more direct proof or of being 
more intelligibly communicated to the jury. At any rate, 
under the authorities cited. the evidence offered was com- 
petent to go to the jury for what it was worth, and conse- 
quently it was error to refuse to admit it. 


Il. 


But evidence was not admissible, on the part of the 
plaintiff or defendant, as to in what way or place others in 
the vicinity kept their money, whether they kept it at 
home, or kept it in safes in Perryville, unless it were shown 
that such persons were careful and prudent persons, or 
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that it was the uniform custom of the community to keep 
their money in such safes or places; in which event, the 
failure to conform to a custom which the whole community 
esteemed the safer, might not be without its weight in de- 
termining whether one who failed to conform to such cus- 
tom, was the possessor of that measure of prudence which 
the law requires at the hands of those acting in a fiduciary 
capacity. The judgment is reversed and the cause re- 
manded. All concur. 


Bent, Appellant, v. Harr. 


Corporation: A TRANSACTION HELD NoT TO BE A WITHDRAWAL OF COB- 
PORATE ASSETS BY STOCKHOLDERS. As part of a contract of reinsur- 
ance entered into between two life insurance companies, the rein- 
suring company agreed to issue its own stock in exchange for stock 
of the reinsured company to all such stockholders of the latter as 
should apply for the same within a specified time, and then to pay 
for its own stock so issued the par value thereof, if demanded by 
the stockholders within a further specified time. In consideration 
of the liabilities incurred by the reinsuring company under the 
contract, the other company transferred to it all of its assets, and 
out of these such of the stockholders of the reinsured company as 
chose to avail themselves of the contract were paid. An action 
having been broiight by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the 
amount so paid him; Held, that it could not be maintained. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 


This was a suit brought by Silas Bent, as receiver of 
the St. Louis Mutual Life Insurance Company, an insolvent 
corporation, against Oliver A. Hart, formerly a stockholder 
therein. The petition alleged, in substance, that the St. 
Louis Mutual and the Mound City Life Insurance Compa- 
nies, on the 10th day of December, 1873, entered into a 
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contract, whereby the St. Louis Mutual transferred to the 
Mound City all its assets of every description, and, in con- 
sideration of the transfer, the Mound City assumeé all the 
liabilities and undertook and agreed to reinsure all the out- 
standing risks of the St. Louis Mutual, and further agreed 
to issue its own stock, dollar for dollar, in exchange for 
stock of the St. Louis Mutual, to all such stockholders of 
the St. Louis Mutual as should apply for the same within 
twenty days, and further, to redeem the stock so issued by 
paying for it the par value thereof, if demanded by the 
stockholder within twelve months; that at the time this 
contract was made the St. Louis Mutual was insolvent and 
its stock worthless, and that fact was well known to the 
stockholders; that the exchange and redemption of stock 
was merely a plan and contrivance whereby the stockhold- 
ers of the St. Louis Mutual appropriated to their own use 
and in redemption of the capital stock of the St. Louis 
Mutual a portion of the assets of that company in fraud 
of its creditors, and that the payments made by the Mound 
City in redemption of stock were made out of funds re- 
ceived by it from the St. Louis Muttial; that defendant 
was at the time the owner of fifty-five shares of the paid 
up stock of the St. Louis Mutual of the par value of 
$5,500, and availed himself of the foregoing contract, and 
received from the Mound City the sum of $5,500; that the 
Mound City was insolvent and unable to pay the debts of 
the St. Louis Mutual. The petition further alleged that 
at the time this contract was made, procecdings, instituted 
by the State Insurance Commissioner for winding up the 
St. Louis Mutual, were pending, and that they were dis- 
missed upon the consummation of the contract; and that 
plaintiff was appointed receiver in a new proceeding sub- 
sequently instituted. The prayer of the petition was, that 
defendant be compelled to pay plaintiff, as receiver, the 
said sum of $5,500. Defendant demurred generally to this 
petition, and the circuit court of the city of St. Louis sus- 
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tained the demurrer and entered judgment for defendant. 
The court of appeals affirmed this judgment. 


Thos. T. Gantt and John M. Glover for appellant. 


The capital stock of a corporation is a trust fund for 
the payment of its creditors. Mumma v. Potomac Co, 8 
Pet. 281; Wood v. Dummer, 3 Mason 808; Wright v. Petrie, 
1 Sm. & M. Ch. 319; Nevitt v. Bank, 6 Sm. & M. 513; 
Hightower v. Thornton, 8 Ga. 486; Nathan v. Whitlock, 3 
Edws. Ch. 215; Payne v. Bullard, 23 Miss. 88; Vose »v. 
Grant, 15 Mass. 505. In the absence of statute or charter 
power, the stock cannot be divided among the stockhold- 
ers, even though the corporation be solvent, except upon 
the tinal winding up of its affairs for the purpose of ceasing 
business. Mather v. Bates,2 N. Y. Leg. Obs. 213; Pettibone 
v. Hawkins, 2 N. Y. Leg. Obs. 210; Painesville R. R. Co. v. 
King, 17 Ohio St. 534. Though there be such a statutory 
or charter power, if the corporation makes a dividend of 
its capital stock among its shareholders, not leaving cor- 
porate funds enough to pay outstanding debts, the receiv- 
ing shareholder can be compelled to refund for the benefit 
of creditors. Scott v. Ins. Co., 7 Paige 198; Bedford R. R. 
Co. v. Bowser, 48 Pa. St. 28; 2 N. Y. Leg. Obs. 213; 2 N. 
Y. Leg. Obs. 210; 5 Sm. & M. 428; Mann v. Pentz, 2 Sandf. 
Ch. 257; Lauman v. R. R. Co., 30 Pa. St. 42; Woods v. 
Dummer, 3 Mason 308. Equity will follow the trust fund 
or its proceeds into whatsoever hands it comes, except those 
of a purchaser without notice for value, and compel its 
application to the payment of the corporate debts. 2 Story 
Ky., 1252; Angel & Ames, 540 to 546; 1 Kid on Corp., 
273; Briggs v. Penniman, 8 Cow. 387; Slee v. Bloom, 19 
John. 456; Haslett v. Wotherspoon, 2 Rich. Eq. 395; Allen 
v. Montgomery R. R. Co., 11 Ala. 437; Caldwell v. Mont- 
gomery, 8 Ga. 106; Thomas v. Brinsfield, 7 Ga. 154; 8. Ga. 
488. It does not follow that because the transfer to the 
Mound City has not been set aside and is not alleged in 
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this petition to be invalid, that the plaintiff cannot recover 
of the defendant. (Chase v. Walker, 26 Me. 555; Prince v. 
Shepard, 9 Pick. 176. Should the property charged with 
the trust of creditors be sold in fraud of the trust to an 
innocent purchaser for value, and afterward find its way 
back to the hands of him who first held as trustee, the trust 
again attaches. It is an error to speak of all the assets of 
the St. Louis Mutual as having been bought by the Mound 
City. The $100,000 worth of assets which passed from the 
St. Louis Mutual to the Mound City, and through it as a 
conduit by an already provided channel to the pockets of 
the St. Louis Mutual shareholders, never was the property 
of the Mound City to do with it what it pleased. It be- 
longed to the shareholders from the start. Does not the 
St. Louis Mutual really pay the $100,000 to the sharehold- 
ers? What is the difference between saying take my assets 
less $100,000 which I pay my shareholders, and take my 
assets and pay my shareholders $100,000? None on earth! 
And yet no man could deny that the former was a fraud. 


H. A. & A. C. Clover and Cline, Jamison § Day for re- 


spondent. v 


The contract of reassurance was entered into in the 
best of faith on the part of both companies. It had re- 
ceived the sanction of the Insurance Commissioner of the 
State and of the St. Louis circuit court. It was deemed 
by all the parties at the time infra vires and a proper ar- 
rangement. The Mound City proceeded, and for years 
continued to execute the contract. Such a condition of 
affairs thereafter existed as made it impossible to annul or 
rescind the contract if ultra vires, even though the Mound 
City became afterward incapable of completely executing 
it. The St. Louis Mutual might have its action on the 
contract, and that was all; just as the Mound City might 
have its action against the St. Louis Mutual for breach of 
the contract on its part. All moneys of whatever charac- 
ter paid to the Mound City became its own proper moneys, 
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to be dealt with and disposed of by it at its will and pleas- 
ure. Hence, if it were true that the payments made to the 
stockholders were made out of the moneys received from 
the St. Louis Mutual, it would make no difference. Be- 
sides, the policy holders sanctioned and acquiesced in this 
coutract from 1873 to 1879. Qui tacet consentire videtur. 
The doctrine of fraudulent transactions per interpositam per- 
sonam has no relation whatever to the case. If there was 
no fraud on the part of the Mound City, there could be 
none on the part of its transferee, the defendant. The in- 
superable difficulty in the case is, that the receiver of the 
St. Louis Mutual cannot recover against the Mound City ; 
and if he cannot recover against the company itself, upon 
what principle can it be maintained that he can recover 
against this defendant ? 


Henry, J.—This is not a suit to set aside the contract 
made between the St. Louis Mutual and the Mound City, 
but to recover from Hart the amount paid to him by the 
latter for the shares of stock in the Mound City, which he 
had received in exchange for an equal amount of stock of 
the St. Louis Mutual. The agreement between the com- 
panies was, that the stockholders of the St. Louis Mutual, 
on demand, should receive an amount of the stock of the 
Mound City, equal to that held by them respectively in the 
St. Louis Mutual, and that within a given period, on de- 
mand, the Mound City would pay them in cash the par 
value of the stock of the latter. Of this stipulation Hart 
availed himself, and this suit is to recover from him the 
amount so received by him. In consideration of the fore- 
going, and other stipulations, among them the agreement 
of the Mound City to pay all the liabilities of the St. Louis 
Mutual, all the assets of the latter company were sold and 
delivered to the Mound City. 

Hart’s stock in the St. Louis Mutual was not assets, 
but a liability of that company, and its other creditors had 
no claim whatever against a stockholder who had paid for 
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his stock, in the event of a deficiency of assets to pay the 
debts of the company. ‘The Mound City not only assumed 
the liabilities of the St. Louis Mutual to its other creditors, 
but also its obligations to its stockholders. Conceding, and 
in this proceeding we are to assume, that the agreement 
between the two companies was a valid contract, what 
possible right has the receiver of the St. Louis Mutual to 
recover this money from Hart? He had ceased to bea 
stockholder in that company, and under and by virtue of 
the agreement, had become a stockholder in the Mound 
City, and there is no privity between him and the company 
or creditors represented by this plaintiff. Whether his 
stock in the Mound City was paid for out of the identical 
assets received by the Mound City from the St. Louis Mu- 
tual, or out of assets previously owned by the former, can 
make no difference, since by a valid contract the money 
and all other assets of the St. Louis Mutual became the 
property of the Mound City, and any unwarranted disposi- 
tion of its assets is a matter of no concern to any one but 
the creditors and stockholders of the Mound City. What- 
ever may be the liability of the defendant to the creditors 
of the Mound City, and this includes all the creditors of 
the St. Louis Mutual, we are satisfied‘that he is not liable 
to the receiver of the latter company. Until that contract 
shall have been attacked, and set aside for fraud or other 
infirmity, the Mound City must be regarded as the legal 
owner of all the assets of the St. Louis Mutual, liable, un- 
der the contract, for all the debts of the latter. By that 
contract its assets are equally bound for the payment of 
the liabilities of both companies, and any payment by the 
Mound City to its stockholders, for stock owned by them, 
if there be a deficiency of assets to meet its liabilities to its 
creditors, would constitute a cause of action against such 
stockholder, on which the receiver of the Mound City, and 
not the receiver of the St. Louis Mutual, is the proper 
party tosue. The opinion delivered by the court of ap- 
peals is so lucid and able an exposition of the views we 
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entertain on the subject therein discussed, that we are not 
inclined to protract this discussion. The judgment is af- 
firmed. All concur, except SHErwoop, C. J., who dissents. 


Tue Strate v. Mumrorp, Appellant. 


Lottery: DISTRIBUTION OF PRIZES TO SUBSCRIBERS TO A NEWSPAPER. The 
proprietors of a newspaper, in pursuance of a pre-arranged and ad- 
vertised scheme, issued to each subscriber for their paper, in addi- 
tion to the paper itself, and without extra charge, a ticket which 
entitled the holder to participate in a distribution of prizes offered 
by the proprietors to all persons who should become subscribers- 
The distribution was made by lot. Held, that the scheme was a lot- 
tery within the purview of the criminal laws; and it made no dif- 
ference that the tickets were not sold, but were given to subscribers 
and to no one else. 


Appeal from Jackson Criminal Court.—The case was tried 
before Witt1am Warner, Esq., sitting as Special Judge. 


AFFIRMED. 
C. J. Bower for appellant. 


Defendant offered no prizes for money; he simply said 
to each subscriber to the newspaper that he could have a 
gift—a voluntary offering. The price of the subscription 
remained unchanged. The subscribers received full value 
for their money, irrespective of the gift. This is no lot- 
tery. Governors v. Am. Art Union, 3 Seld. 228; s. ¢., 13 
Barb. 577; People v. Am. Art Union, 3 Seld. 240; State v. 
Sykes, 28 Conn. 225; 8 Phila. 457; Morris v. Blackman, 2 
Hurlst. & Colt. 912; O'Connor v. Bradshaw, 5 Exch. 882; s. 
e., 20 L. J. Ex. 26; Hull v. Ruggles, 56 N. Y. 424; s. c., 65 
Barb. 432; Negley v. Devlin 12 Abb. Prac. (N. 8S.) 210; 
Fleming v. Bills, 3 Oregon 286. 
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D. H. McIntyre, Attorney General, for the State. 


The fact the defendant did not sell the tickets, but 
gave them to subscribers only, and that the subscription 
price of the paper remained the same, does not make the 
scheme any the less a lottery. Even if the newspaper 
was worth the subscription, the fact that the premiums 
drawn by the holders of tickets were not of equal value, 
and that some tickets drew nothing, would make the dis- 
tribution a scheme of chance, and, therefore, a lottery. It 
may safely be asserted that many persons, under such cir- 
cumstances, would subscribe for the newspaper, prompted 
by the hope of gain. Thomas v. People, 59 Ill. 160; Dunn 
v. People, 40 Ill. 466; Com. v. Chubb, 5 Rand. 715; Randle 
v. State, 42 Tex. 580; 33 N. H. 335; JU. S. v. Olney, 1 
Deady 461. 


Norton, J.—This cause is here on appeal from the 
judgment of the criminal court of Jackson county impos- 
ing a fine of $25 on defendant. The indictment charges 
the defendant with unlawfully advertising and causiug to 
be advertised in a certain newspaper published in the City 
of Kansas, in the county and State aforesaid, known as 
The Kansas City Times, the drawing of a scheme in a lot- 
tery, in and by which a certain piano and divers other 
pieces of property were to be disposed af by lot or chance, 
on the 16th day of June, 1877; and the indictment is 
founded upon section 28, page 503, Wagner's Statutes, 
which reads as follows: “Any person who shall sell or 
expose to sale, or shall keep on hand for the purpose of 
sale, or shall advertise or cause to be advertised for sale, or 
shall aid or assist, or be in anywise concerned in the sale 
or exposure to sale of any lottery ticket or tickets, or any 
share or part of any lottery ticket in any lottery or device 
in the nature of a lottery, within this State or elsewhere, 
and any person who shall advertise or cause to be adver- 
tised the drawing of any scheme in any lottery, and shall 
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be convicted thereof in any court of competent jurisdiction, 
shall, for each and every such offense, forfeit and pay a sum 
not exceeding $1,000.” 

The cause was submitted on an agreed statement of 
facts, which are substantially as follows: Defendant, as 
business manager of the Kansas City Times Company, in 
1877, caused certain advertisements to be published in the 
Kansas City Times, a newspaper owned and controlled by 
said company. The general purport of said advertisements 
was to the effect that four distributions of premiums would 
be made to the subscribers of said newspaper during the 
year 1877, amounting to $20,000 personal property, con- 
sisting of pianos, books, guns, sewing machines, and many 
other useful articles,with the value placed opposite each, and 
that to each subscriber a ticket or tickets would be given, 
(in accordance with the time of his subscription,) which was 
good for all the distributions, provided he had not previ- 
ously had a prize awarded. The allotments of prizes were 
superintended by a committee selected by the subscribers 
themselves at each stated distribution, and the committee 
allotted the gilts to the different subscribers by drawing 
tags from a large wheel, and then drawing a tag from a 
small wheel to correspond with one drawn from the large 
wheel, one representing the number of ticket, the other 
the number of prize. The whole proceeding of distribu- 
tion was done without any authority, assistance, suggestion 
or advice of defendant, except that the Times Company 
furnished the paraphernalia for distribution, that is, the 
wheels, ete. All the subscribers who were ticket holders 
in these distributions paid no more for the subscription 
than the regular rates. The tickets were no enhancement 
of the subscription rates. Each ticket holder was entitled, 
when the ticket was properly registered upon the books of 
the Times Company, to a copy of the Times for the period 
paid for, and entitled to the four distributions, as stated 
before. In no instance did the defendant sell any ticket 
or tickets, nor did he demand a higher price for the news- 
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paper with said tickets than without them ; and at the re- 
quest of the board of directors of the Kansas City Times 
Company a distribution of premiums was had on the 2nd 
day of April, 1877, in the county of Jackson, and State of 
Missouri, on which date the ticket holders assembled in 
Kansas City, and through their committee, as before stated, 
made the allotments of gifts to the various subscribers, 
which premiums so allotted were delivered by defendant, 
as business manager of the Kansas City Times Company, 
and at the instance of the board of directors thereof. 
Upon this statement the court held the defendant 
guilty, and the only question is, whether the facts agreed 
upon warranted the judgment rendered. It is insisted by 
defendant that they did not, mainly upon the ground that 
the scheme for drawing and distributing prizes was not a 
lottery, that the Kansas City Times was intrinsically worth 
the subscription price, and that such price was not increased 


by reason of the scheme. The term lottery has no tech- 
nical meaning in the law, distinct from its popular signifi- 
cation, and it is defined by various lexicographers, as 
follows: ‘A distribution of prizes and blanks by chance— 
a game of hazard in which small sums are ventured for the 
chance of obtaining a larger value either in money or other 
articles.” Worcester Dict. “A scheme for the distribution 


of prizes by chance.” Bouvier’s Dict. “A distribution of 
prizes by lot or chance.” Webster’s Dict. “A kind of 
game of hazard, wherein several lots of merchandise are 
deposited in prizes for the benefit of the fortunate.” Rees’ 
Cyclopedia. “A sort of gaming contract by which, for a 
valuable consideration, one may, by favor of the lot, obtain 
a prize of a value superior to the amount or value of that 
which he risks.” American Cyclopedia. It, therefore, 
appears from all these authorities, that when there is a dis- 
tribution of prizes of some value, by chance or lot, this 
constitutes a lottery. Testing the scheme, which the agreed 
statement of facts discloses in this case, by the above defi- 
nition of the word lottery, and it is clearly embraced by 
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it. The subscription price of the Kansas City Times, when 
paid by the subscriber, entitled him to a copy of the paper 
and also to a ticket which might draw a prize (as for in- 
stance, a piano), worth a hundred fold more than the sub- 
scription price of the paper. The drawing of such a prize 
under the scheme was within the range of probabilities, 
and, doubtless, many subscriptions for the paper were made 
and induced solely by the consideration that the person 
subscribing would be entitled to a ticket which might bring 
to him some one of the many valuable prizes to be disposed 
of in the drawing. The fact that the subscription price of 
the Times was not increased, does not alter the character 
of the scheme, inasmuch as the price paid entitled the 
subscriber to a ticket in the lottery as well as to a copy of 
the paper. The facts agreed upon, we think, bring the 
case clearly within the statute upon which the indictment 
is framed, and make the defendant amenable to the penalty 
therein prescribed. Similar schemes have been condemned 
by the courts of other states, as being obnoxious to and 
violative of statutes similar to our statute, as will be seen 
by reference to the following authorities: United States v. 
Olney, 1 Abb. (U. 8.) 275; State v. Clarke, 338 N. H. 835; 
59 Ill. 160; 40 Ill. 465; 42 Texas 580; 2 Whart., § 1491. 
Judgment affirmed, in which all concur. 


CoLVILLE v. Jupy, Appellant. 


Private Roads: APpreaLs FROM COUNTY COURT: PRACTICE. The ap- 
pellate jurisdiction of the circuit court extends to orders of the 
county court for the opening of private roads; and appeals from 
such orders are to be prosecuted in the same manner as appeals 
from justicés of the peace. Where, therefore, no notice of appeal 
is given in such a case and the appellee does not enter his appear- 
ance within the first two days of the return term, the court has no 
power at a later day of that term to entertain a motion to dismiss 
the appeal. 
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: PLEADING. A petition for the opening of a private road 
must show that it isa way of necessity. If it does not the court 
has no jurisdiction to proceed. 


Appeal from Cass Circuit Court.—Hon. Noan M. Givan, 
Judge. 


REVERSED. 


This was a proceeding begun in the county court of 
Cass county, for the opening of a private road. Plaintift’s 
petition alleged, in substance, that he and defendant were 
the owners of adjoining tracts of land, that no public road 
touched his Jand, and that defendant’s land lay between 
him and a public road known as the Independence and 
Harrisonville road. It described a route over defendant’s 
land to that road which it alleged to be the most conven- 
ient way of access to plaintiff’s land from a point upon 
any public road, and least injurious to defendant’s land, and 
prayed that a private road be opened from plaintiff’s land 
to the public road over that route. Upon a hearing of this 
petition the court found the facts as therein alleged, and 
appointed commissioners to view the premises, mark out 
the road and assess the damages. In due time the com- 
missioners made report of their proceedings, which was 
approved, and the road ordered opened. From this order 
defendant appealed more than ten days before the ap- 
proaching term of the circuit court, but failed to give 
plaintiff notice of the appeal, and failed to file a transcript 
of the proceedings of the county court in the circuit court 
at the return term. On the 21st day of the return term 
plaintiff entered his appearance, filed a transcript and 
moved for a dismissal of the appeal. This motion was 
sustained, and defendant appealed to this court. 


W. J. Terrell and Robert Adams, Jr., for appellant. 


C. W. Sloan for respondent. 
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I. 


SHEeRwoop, C. J.—An appeal in cases of this sort is al- 
lowed by law, not by reason, however, of section 50, page 
1227, 2 Wagner’s Statutes, because the act of which that 
section forms part, relates to public roads; and because 
further, that act was repealed by section 43 of the act of 
1877, (Sess. Acts of that year, p. 403,) which also relates 
only to public roads. But an appeal lies in this class of 
eases because the circuit court has “ appellate jurisdiction 
from the judgments and orders of county courts * 

* in all cases not expressly prohibited by law.” 1 Wag. 
Stat., 430, § 2; and appeals are now allowed from the final 
determination of cases in a county court, which appeal 
“shall be prosecuted to the appellate court in the same 
manner as is now provided by law for the regulation of 
appeals from justices of the peace to circuit courts.” And 
when any cause is thus removed by appeal, the circuit court 
is to “proceed to hear and determine the same anew.” 1 
Wag. Stat., 442, § 22. This last section was enacted Jan- 
uary 24th, 1870, at the same term of this court that the 
ease of Snoddy v. County of Pettis, 45 Mo. 361, was decided, 
and no doubt to remedy the defect m legislation which that 
case disclosed. That section, however, has hitherto escaped 
observation, and was entirely overlooked in Me Vey v. Me- 
Vey, 51 Mo. 406, decided two years after that section be- 
came alaw. But even that case admits that an appeal lies 
from the county court to the circuit court, “ unless prohib- 
ited, but that where no provision is made regulating its 
mode or manner, its only effect is to take the record * 

* up * * just as a certiorari would.” As 
already seen, the mode or manner of taking an appeal from 
the county court to the circuit court has been regulated ; 
and the same provisions of law govern as do in appeals 
from justices of the peace. No notice of the appeal was 
given respondent in this case, nor did the latter enter his 
appearance on or before the second day of the term, so that 
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it was not competent for him either to bring the cause to 
trial at that term, or to continue it to a subsequent term ; 
and certainly not to have the cause dismissed for any lack 
of jurisdiction in the circuit court to take cognizance of 
the appeal, for such jurisdiction the circuit court under the 
statutory provisions we have quoted, clearly possessed. 
The dismissal of the appeal was, therefore, doubtless, erro- 
neous. 


Il. 


The merits of the cause will now be considered and 
determined. The petition filed in the county court for the 
opening of the private road is bottomed on the act ap- 
proved January 14th, 1868, (2 Wag. Stat., 1231,) and prob- 
ably complies with the law under which it is framed; but 
there is another matter to be looked to in addition to the 
statute just cited. Section 20 of article 2 of our present 
constitution, declares: ‘ That no private property can be 
taken for private use with or without compensation, un- 
less by the consent of the owner, except for private ways 
of necessity * * in such manner as may be pre- 
scribed by law.” ‘This proceeding was not begun until 
1877. Consequently this constitutional provision must 
control. This being the case, the petition must be held 
fatally defective, in that it does not set forth that the road 
sought to be opened over Judy’s land, was a “ way of ne- 
cessity.”” This is not shown, either directly or by necessary 
implication. But under the constitution, the wisdom of 
whose framers is nowhere so conspicuously displayed as in 
the careful manner in which they have sedulously guarded 
private property and the rights incident thereto against 
ruthless invasion, and virtual confiscation under the thin 
disguise of legal process, it is a sine gua non to opening a 
private road over the land of another; it is a jurisdictional 
fact which must affirmatively appear—that such road is a 
“way of necessity.” These proceedings, in invitum, against 
common law and common right, have always been strictly 
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construed, and this court has spoken but one language 
concerning them. lls v. Pacific R. R. Co., 51 Mo. 200, and 
cases cited ; Jefferson Co. vr. Cowan, 54 Mo. 234; K. C., St. 
Jo. & C. B. R. R. Co. v. Campbell, 62 Mo. 585. The judg- 
ment is reversed and the petition dismissed. All concur. 


THe ALEXANDRIA, Warsaw & Keokuk Ferry Company, Ap- 
pellant, v. Wiscu. 


Ferries. It is no infringement of an exclusive ferry privilege, for a 
person within the ferry limits, to transport his own property in his 
own boat. 


Appeal from Clark Circuit Court.—Hon. Jno. C. ANDERSON, 
Judge. 


AFFIRMED. 


N. T. Cherry and J. W. Reed for appellant, cited 3 
Black. Com., 218, 219; 3 Kent, 459; Anonymous, 1 Hayw. 
526; President, etc., v. Ryder, 1 John. Ch. 611; President, 
ete., v. Miller, 5 John. Ch. 101; Long v. Beard, 2 Tayl. (N. 
C.) 256; 3 Murph. (N. C.) 57; Norris v. Farmers, ete., Co., 6 
Cal. 590; Gates v. McDuniel, 2 Stewart (Ala.) 211; Town- 
send v. Blewett, 5 How. (Miss.) 503; Smith v. Harkins, 3 
lred. Eq. 618. 


Ben. E. Turner for respondent, cited Story on Bail- 
ments, § 496; State v. Wilson, 42 Me. 9; Challis v. Davis, 56 
Mo. 25. 


Norton, J.—This was an action before a justice of the 
peace to recover a penalty for an infringement of plaintiff’s 
ferry franchise, under section 5 of plaintift’s charter. The 
plaintiff had judgment before the justice for $50, from 
which an appeal was taken to the Clark county circuit 
court, where, upon a trial, judgment was rendered for de- 
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fendant, from which plaintiff has appealed. The cause 
was submitted in the circuit court on the following agreed 
statement of facts, viz: That plaintiff is incorporated by 
virtue of an act of the general assembly of the State of 
Missouri, entitled “An act to incorporate the Alexandria, 
Warsaw & Keokuk Ferry Company,” approved February 
20th, 1865, (Sess. Acts 1865, pp. 186, 187,) and amended 
act approved March 19th, 1866; (Sess. Acts 1866, 213 ;) that 
plaintiff organized under said charter, and placed a steam 
ferry boat in the Mississippi river, running it between the 
city of Alexandria, in Clark county, Missouri, and the city 
of Warsaw, Illinois, at a large outlay and expense to 
plaintiff, for the purpose of transferring freight, passengers, 
teams and stock, and to do the legitimate business of a 
ferry between the above named points; that defendants 
built a large flat boat (twenty-five feet long, seven feet four 
inches wide and two feet deep) for the express purpose of 
transferring their own property across the Mississippi river, 
costing $1,800; that defendants each own and run a large 
cooper shop in Warsaw, Illinois, and purchase a part of 
their stock in Missouri; that defendants did, on the — day 
of July, 1877, land their flat boat within 100 yards of the cen- 
ter of the levee at Alexandria, Missouri, and near the land- 
ing of the ferry, and took from said levee a quantity of freight, 
hoop-poles and staves, their own property, purchased by 
them prior thereto, and took said freight across the Missis- 
sippi river, the same all being exclusively for their cooper- 
shops; that defendants ran their said flat boat regularly at 
all times to suit their own convenience, whenever they had 
material of their own to transfer from the Alexandria levee 
to their shops at Warsaw, Illinois; that defendants hired 
not exceeding two hands to take their own boat, and row 
it over the Mississippi river, and load it, from the said 
Alexandria levee, within one and a half miles from the 
center thereof, with hoop-poles belonging to defendants, and 
carry the same across the river at a certain fixed price per 
hundred ; that plaintiff was running its ferry regularly at 
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the time of the alleged infringement by defendants, and are 
at this time running its said ferry; that defendants had 
notice of the provision of plaintiff’s charter and amended 
charter; that plaintiff had no license from the county court 
of Clark county. 

The only question in the case is, whether the above 
statement justified the court in rendering judgment for 
defendant. The 5th section of plaintiff’s charter, (Acts 
1865, p. 187,) which it is claimed confers the right of action 
in this ease on plaintiff, provides that the Alexandria, War- 
saw & Keokuk Ferry Company shall have the exclusive 
ferry privilege from the said city of Alexandria, in Mis- 
souri, to the city of Warsaw, in Illinois * * for 
the distance of one and a half miles above, and one and a 
half miles below the present levee of said city of Alexan- 
dria on the river, and should any other person or persons 
keep or run a ferry, and land within said three miles, such 
person or persons shall forfeit and pay to the ferry com- 
pany hereby created $50 for every such landing made, 
to be sued for and recovered before a justice of the peace 
of the county of Clark. Before the right of plaintiff to 
recover the penalty prescribed in the above section is estab- 
lished, it must be made to appear that the person or persons 
sought to be charged with it kept or ran a ferry and landed 
boats within the territory in which plaintiff had the ex- 
clusive right or privilege. That the facts agreed upon do 
not bring the plaintiff’s case within the provisions of the 
section of its charter above quoted, we think clear. The 
legislature in using the word “ferry” must be;understood to 
have used it in its legal sense. A ferry is defined in Bouv- 
er’s Law Dictionary to be “a place where persons are taken 
across a river or other stream in boats or other vessels for 
hire.” It is defined in Wait’s Actions and Defenses, vol. 
3, p. 345, to be the “liberty to have a boat for passage 
upon a river, for the transportation of men, horses, car- 
riages and contents for a reasonable toll.”’. The facts agreed 


upon do not show that defendants kept or ran a ferry as 
42-73 
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thus defined, but on the contrary, that they simply used a 
flat bout in transporting across the Mississippi river their 
own property; and this, according to the following author- 
ities, they had a right todo: “Any person has a right to 
transport himself and his property over a river in his own 
boat, even though there muy be a ferry at the place where 
he crosses.” 3 vol. Wait’s Act. and Defen., p. 348. But 
if he makes this right a cloak or cover for carrying travel- 
ers or property of others, then it becomes an infringement 
of the ferry right. Weld v. Chapman, 2 Iowa 524. Judg- 
ment affirmed. All concur. 





Tue Strate ex rel. Sunn et al., Appellants, v. STAFFORD. 


1. The Probate Court of Carroll County, As organized under the 
act of January Ist, 1860, (Sess. Acts 1859-60, p. 41,) had jurisdic- 
tion of an action on an administrator’s bond. 

2. Administrator’s Liability on his Bond. No action lies against 
an administrator upon his bond for failure to pay an allowance 
against the estate, until an order is made by.the probate court au- 
thorizing payment. 


Appeal from Carroll Circuit Court_—Hon. E. J. Broappvs, 
Judge. 


AFFIRMED. 


This was an action on an administrator’s bond, begun 
in the probate court of Carroll county. The breach as- 
signed was failure of the administrator to pay fifty per cent 
of a claim that had been allowed in favor of the plaintiff and 
against the estate of the intestate. There had been an order 
of the probate court to pay fifty per cent of all unsecured 
claims of the fifth class, allowed against the estate. Plaint- 
iff’s claim belonged to that class, but was secured by a deed 
of trust on real estate. Defendants had judgment in the pro- 
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bate court, and again in the circuit court, both courts hold- 
ing that the probate court had no jurisdiction of the case. 





Hale §& Eads for appellants. 
John L. Mirick for respondent. 


I. 


Suerwoop, C. J.—There was error in holding that the 
probate court of Carroll county had no jurisdiction of the 
vause. Section 1 of article 4 of the act establishing that 
court, (Acts 1859-60, p. 45,) confers the usual “ exclusive 
original jurisdiction” on that court, conferred by most of 
the probate acts, and section 2 of that article provides that 
“executors, administrators and curators may sue and be 
sued before said judge of probate, in all cases at law in 
which the action of debt or assumpsit will lie, and for all 
sums or demands, and damages claimed to be due to and 
from themselves in their representative character, or claimed 
to be due to or from their testator or intestate, and for all 
breaches of civil contracts in which executors and admin- 
istrators * . are necessarily parties plaintiffs or 
defendants.” And section 3 of the same article, gives that 
court “concurrent jurisdiction in law and equity with the 
circuit court, in all matters * * in which executors, 
administrators, ete., are necessarily parties, complainants 
or defendants.” The statutory provisions just cited, have 
never been adjudicated by this court, and they cause this 
ease to differ very widely from all others which have pre- 
ceded it. 

The case of Dodson v. Scroggs, 47 Mo. 285, was based 
upon the statute of 1845. Sess. Acts, p. 70. There, how- 
ever, the suit was brought in the Dade circuit court, against 
Scroggs, administrator of Scott, and Rector, administratrix 
of Rector, as the representatives of their respective intestates, 
and against no one else. They were sued for breach of an 
administration bond which had been executed by Scott and 
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Rector; and it was very properly held in that case that the 
probate court of Dade county, alone, had jurisdiction of 
the cause. The subsequent case of the State to use, etc., v. 
Maulsby, 538 Mo. 500, cited by counsel for both parties, was 
a suit by the administrator de bonis non of Hill against 
Maulsby, former administrator, and his sureties on his bond 
as such ; all as individually liable, and not liable in a rep- 
resentative capacity. That case arose in New Madrid 
county, where the statutory provisions were the same as in 
the counties of Dade and Barton, relative to “ exclusive 
original jurisdiction,” (Sess. Acts 1865, p. 85, § 6,) and 
there it was properly ruled that the circuit court had juris- 
diction, and the probate court none; and the ruling in that 
case was placed upon the ground that it was commenced 
against living men, to recover a personal judgment against 
them. for a breach of a contract entered into by them, 
and that case was distinguished from Dodson’s case, supra, 
on the ground that the latter was one not against “ living 
men to recover a personal judgment,” but against admin- 
istrators, to recover a demand against the estates of those 
they represented, and came exactly within the provisions 
of the statute. In astill later case which arose in Barton 
county, (Julian v. Ward, 69 Mo. 153,) whose statutory pro- 
visions touching probate matters were the same as those 
in the counties of New Madrid and Dade, it was ruled that 
where a judgment had been rendered against * living men,” 
in the Barton circuit court, and subsequently the record of 
such judgment was destroyed, and one of the defendants 
died, that there the circuit court, where the judgment was 
rendered, was not the proper forum in which to proceed to 
establish the fact of the rendition and destruction of such 
judgment, but that the probate court had exclusive juris- 
diction in the premises, notwithstanding living obligors 
were joined with the administrator of a deceased obligor, 
and notwithstanding the statutory provisions relative to 
supplying records. Gen. St. 1865, p. 183, §§ 14, 15. 

But in none of the cases cited were there such pro- 
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visions in the respective probate acts as those contained in 
sections 2 and 3, supra, respecting the jurisdiction of the 
Carroll probate court. Those sections put the jurisdiction 
of that court, in instances like the present, beyond all man- 
ner of doubt. In all cases where administrators are “ nec- 
essarily parties,” that court has “concurrent jurisdiction 
in law and equity with the circuit court;” and it has ju- 
risdiction in all cases against executors and administrators 
where “debt or assumpsit will lie.” Clark, Governor, v. 
Murphy, 1 Mo. 114. 





IT. 


But granting that the probate court had not jurisdic- 
tion, the judgment must be affirmed for the reason that, 
until an order is made by the probate court for an admin- 
istrator to pay a demand or a certain portion thereof, no 
action lies against the administrator. State to use, etc., v. 
Modrell, 15 Mo. 421. No such order was made in this case ; 
the one made only required the administrator to pay fifty 
per cent on all “ unsecured claims in the fifth class.” Re- 
lator’s claim was not of this description. It is unnecessary 
to pass upon the correctness of this order; if erroneous, 
perhaps an appeal should have been taken. For the reasons 
last aforesaid, judgment affirmed. All concur. 


Major v. Watson, Appellant. 


County Surveyor: evipence. A plat will not be received as evi- 
dence of a county surveyor’s survey, unless it is certified to be either 
the original ora copy. A certificate by the surveyor that “the 
courses and distances are correctly laid down from official surveys 
made by me,” without more, is insufficient. 

Judgment: evipence. The record of a proceeding in the county 
court for changing the site of a road, is no evidence against a person 
not a party to the proceeding, upon a question of boundary between 
him and his neighbor. 
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Land Surveys: GOVERNMENT CORNERS: LOsT corNERS. The fact 
that a corner established by government surveyors was established 
in running a random line, and that it stands off of the township 
line, makes it none the less a government corner, to be observed 
and regarded in the location of other corners lost or destroyed. 

: RE-ESTABLISHING LOST CORNERS. In re-establishing lost or 
destroyed corners, if no fixed monuments are called for in the field 
notes of the government surveyors, the courses and distances therein 
called for must prevail. 


Appeal from Lafayette Circuit Court—Hon. Wa. T. Woon, 
Judge. 


REVERSED. 
Wallace & Chiles for appellant. 
Rathbun §& Shewalter for respondent. 


Norton, J.—This is an action of ejectment to recover 
astrip of land forty-four feet and seven inches wide off of 
the entire east side of the north half of northwest quarter 
of section 9, township 48, of range 25, in Lafayette county. 
Plaintiff obtained judgment, from which defendant has 
appealed, and assigned as error the action of the court in 
admitting improper evidence, and refusing proper, and 
giving improper instructions. Plaintiff and defendant 
were adjoining proprietors, plaintiff being the owner of the 
north half of the northwest quarter of section 9, township 
48, range 25, and defendant being the owner of the north 
half of the northeast quarter of section 9, township 48, 
range 25, and the controversy in the case grows out of the 
question as to where the true boundary line was between 
plaintiff and defendant as such proprietors. 

It appears from the record before us that all the sec- 
tion and quarter section corners to said section 9, estab- 
county sur- shed by the government survey, had been 
vor: evidence. Jost or destroyed, and hence it became nec- 
essary, in order to asettlement of the controversy, that the 
places where the said corners were located by the govern- 
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during the progress of the trial, plaintiff offered in evidence 
what purported to be a survey made by county surveyor 
Mock, in 1848, of the northeast quarter of section 8 ad- 
joining section 9, in which latter section the land in dispute 
is located. This evidence was objected to by defendant on 
the ground that it was not a certified copy of any legal 
survey made by said Mock, nor was it authenticated as an 
original survey. The objection was overruled and the evi- 
dence received, and this action of the court is assigned for 
error. Section 13 of the General Statutes 1845, page 1044, 
in force at the time this survey was made, provides that a 
county surveyor shall keep a fair and correct record of all 
surveys made by himself and deputies in a book to be pro- 
cured by him for that purpose, * 7 and shall 
deliver a copy of any survey to any person requiring the 
same, * * and section 11 of the same statute 
makes the survey of a county surveyor evidence. The 
only certificate to the survey offered in evidence, is as fol- 
lows: “TI certify that the courses and distances given in 
the above plats are correctly laidsdown from official sur- 
veys made by me.” This certificate neither shows that the 
survey offered in evidence was a copy of the survey re- 
quired to be kept by the surveyor, nor does it identify it as 
the original survey made by Mock, and for these reasons, 
we think, it was improperly received as evidence. 
Plaintiff also offered the county court record showing 
a change in what is called the “ Davis Mill road.” This 
» supeuext: evi: CVidence was received over the objection of 
dence. defendant, and in this, we think, the court 
erred. The defendant was no party to that proceeding, 
and the evidence was inadmissible for the purpose of show- 
ing where (in the estimation of those who executed the 
order of the court making the change) the boundary line 
between plaintiff and defendant was located. 
We think error was also committed by the court in 
refusing the instructions asked by defendant requiring what 
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3. LAND SURVEYS: iS called in the evidence, the “ Mulkey cor- 
government cor- 

ners: lost corners. ner’’ on the township line between townships 
48 and 49 to be taken into consideration in locating, in con- 
nection with the field notes, section corners in township 
48. That the so-called Mulkey corner was established 
and planted by the government surveyors, does not admit 
of question according to the evidence. It was shown to be 
such by the evidence of an early settler, who saw it 
marked as such when the government survey was made, 
and was proven to be such by bearing the test of measure- 
ment (according to the evidence of Surveyor Lockhart) 
from two existing government corners north of it, one 
being a half mile and the other one mile distant. The 
fact that this corner was established in running a random 
line, and that it stands south of the township line, makes 
it none the less a government corner, to be observed and 
regarded in the location of other corners lost or destroyed. 
McClintock v. Rogers, 11 Ill. 279. 

The field notes of the government surveyors in sec- 
ae township 48, call for the section corner between 
: reestab- sections 2, and 3 on the township line ata 
‘tshing lost cor- , 
ners. point connie links west of the “ Mulkey cor- 
ner,” and for the section corner between sections 3 and 4 
on said township line fifty links west of the government 
section corner between sections 33 and 34 in township 49, 
and for section corner between sections 4 and 5 on town- 
ship line 176 links west of the section corner between sec- 
tions 32 and 33 in township 49. The corners thus called 
for are gone, and there being no fixed monuments called 
for in the field notes, the courses and distances therein 
called for must prevail in establishing such corners. It 
appears from the evidence of Mr. Lockhart, county sur- 
veyor, that in the survey made by him he entirely disre- 
garded the field notes in the call for corners on the township 
line between townships 48 and 49, and ran his line ata 
variation of seven degrees, when the lines run by the gov- 
ernment were run at a variation of eight degrees. The 











APRIL TERM, 1881. 





Skilling v. Bollman. 


survey spoken of by him in his evidence as having been 
made by Surveyor Bliss, seems to have been made more in 
conformity with the rules laid down in Lester’s Laws and 
Regulations, pages 715, 720, 723, than that made by Lock- 
hart. The primary object to be attained in the establish- 
ment of lost corners is to put them, if practicable, in the 
exact spot they were put by the government, and this ob- 
ject can best be accomplished when all traces of the corners 
are gone and there is no fixed monument called for, by 
observing the courses and distances called for in the field 
notes of the original government survey. Judgment re- 
versed and cause remanded, in which all concur. 


SKILLING v. BoLuMAN et al., Appellants. 


Bill of Lading: peLiveRy PAssEs TITLE TO Goops. A bill of lading is 
the representative of the goods for which it is given, and its delivery 
will pass title to them as effectually as an actual sale and delivery 
of them. Nor will the fact that it is indorsed to a third party pre- 
vent the delivery having this effect, where the bill accompanies a 
draft drawn upon such third party. Nor in a contest with a subse- 
quent purchaser of the goods for value and without notice, claiming 
them by indorsement of a duplicate bill of lading and actual deliv- 
ery of the goods, is it material that the bill first delivered was given 
in part payment of or as collateral security for a pre-existing debt, 
and not for a present advance of money. 


Appeal from St. Louis Court of Appeals. 
AFFIRMED. 
Noble & Orrick for appellants. 


The title to the highwines did not pass to plaintiffs 
by the delivery of the bill of lading. The bill was indorsed 
to Gregory & Stagg, not to plaintiffs; and plaintiffs paid 
no money to the company as proceeds for the drafts, but 
simply took them for collection. This is shown by the 
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fact that when the drafts were returned unpaid, plaintiffs 
charged the amount of the drafts back to the company. 
Plaintiffs could only have gotten title by paying value. 
Davenport Bank v. Homeyer, 45 Mo. 145; Newson v. Thorn- 
ton, 6 East 17; 1 Parsons on Shipping, 194. The failure of 
Gregory & Stagg to accept the drafts, remitted the title to 
the bill of lading to the company, and not to the bank. 
When the draft is not accepted, but the bill of lading is 
retained, the bill of lading acquired in that manner gives 
no right of property to the person so acquiring it. Jn re 
Yglesias, L. R., 10 Chan. App. Cas. 639. Bills of lading 
by the laws of Illinois not being negotiable, the bank took 
the bill indorsed by the distilling company to Gregory & 
Stagg, subject to all equities in favor of appellants, as 
owners, under the other bill of lading, the carrier having 
the right to deliver the highwines upon either of the two 
bills; no title passed to the bank through the receipt of 
one, the delivery of the property under the other having 
been made to appellants, who are innocent purchasers for 
value, and paying a present consideration. 


Finkelnburg & Rassieur and Garland Pollard for re- 
spondents. 


The delivery to the respondents of the bill of lading 
with the drafts drawn against the proceeds of the shipment 
attached as security for the payment of the drafts, trans- 
ferred the title to the highwines to respondents as com- 
pletely and effectually as though there had been an actual 
delivery of the highwines themselves, subject to the ac- 
ceptance of the drafts by Gregory & Stagg. Mich. Cent. 
kh. R. Co. v. Phillips, 60 Ill. 190; West. U. R. R. Co. v. Wag- 
ner, 65 Ill. 197; Broadwell v. Howard, 77 Ill. 305; Peters 
v. Elliott, 78 Ill. 321; O. § M. Ry. Co. v. Kerr, 49 Ill. 458, 
Bank v. Homeyer, 45 Mo. 145; Nat. Bank v. Dearborn, 115 
Mass. 219; s. c., 15 Am. Rep. 92; Nat. Bank v. Bayley, 115 
Mass. 228; Newcomb v. B. § P. R. R. Co., 115 Mass. 230; 
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First Nat. Bank v. Crocker, 111 Mass. 163; 3 Parsons on 
Contracts, p. 487. It is not necessary that the bill of lad- 
ing be indorsed on delivery, or that the name of the trans- 
feree in any manner appear upon it; a simple, manual 
delivery of the bill, unindorsed, with the intention of 
thereby transferring the property therein mentioned, either 
absolutely or as a pledge to secure a draft, passes the title 
to the property to the transferee of the bill. 45 Mo. 145; 
78 1.321. An antecedent debt is a sufficient consideration 
for the delivery of a draft and bill of lading to secure the 
same. 78 Ill. 321. The person who first gets the bill of 
lading (though only one of a set of three) gets the prop- 
erty which it represents; he need not do any act to assert 
his title which the transfer of the bill of lading itself ren- 
ders complete, and any subsequent dealings with the others 
of the set are subordinate to the rights passed by that one. 
Barber v. Meyerstein, L. R., 4 H. L. Cas., Eng. & Ir. App. 
317; Caldwell v. Ball, 1 T. R. 205; Valle v. Cerre, 36 Mo. 
587; 3 Kent Com., (12 Ed.) 208. 


Henry, J.—This suit was instituted in the circuit court 
of St. Louis county by plaintiffs, to recover of defendants 
the value of 150 barrels of highwines, and the following 
are the facts on which the controversy arose: Skilling, 
Carter & Ahrenz were bankers at Beardstown, Illinois, and 
the Beardstown Distillery Company was a corporation 
doing business at the same place. In 1874, and subsequent 
years, said bankers had loaned large sums of money to the 
distilling company, amounting in February, 1876, to about 
$20,000. On the 25th of that month, the distilling com- 
pany shipped to St. Louis, by steamboat, 200 barrels of. 
highwines, and triplicate bills of lading were executed by 
the boat to the order of the distilling company, of which 
two were delivered to Blumb, its secretary, one of which 
he placed and locked in his desk, but Sheber, the vice- 
president and general manager of the company, also had 
a key to the desk, and furtively took the bill of lading, 
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and, under the false pretense of going elsewhere, took pas- 
sage on the boat and accompanied the highwines to St. 
Louis, where he sold and delivered 150 barrels to the 
defendants. The boat arrived at St. Louis on the 26th of 
February, and between nine and ten o’clock a. m. of that 
day, Sheber sold and delivered 100 barrels, and subsequently 
fifty barrels to the defendants. On the same day, and about 
the same hour, Blumb indorsed the bill of lading in his 
possession, ordering the delivery of the wines to Gregory 
& Stagg, of St. Louis, and drew two drafts on them, against 
the wines, for $7,000 each, payable to plaintiffs, to whom, 
at the same time, the bill of lading and drafts were deliv- 
ered. Gregory & Stagg refused to accept the drafts, and 
plaintiffs, who, on receiving them, had credited the amount 
on the distilling company’s account, re-charged it against 
said company. 

The evidence proved that Sheber was vice-president 
and general manager of the business of the distilling com- 
pany, and as such, authorized to sell the wines; and that, 
by the by-laws of the corporation, Blumb had no authority 
to draw checks, or notes, or drafts, or indorse bills of lad- 
ing, for the corporation, but there was evidence that he did 
so, in all transactions with the plaintiffs, with the knowl- 
edge and acquiescence of the corporation, and the question 
of his authority to draw the drafts, and to indorse and dis- 
pose of the bill of lading in question, was properly sub- 
mitted to the jury. 

That the bill of lading was delivered to the plaintiffs 
as collateral security for a pre-existing indebtedness can- 
not be controverted, and we are of opinion that the con- 
trolling question for determination by the jury, on the 
evidence as preserved in the bill of exceptions, is, whether 
the delivery of the bill of lading to plaintiffs, or the sale 
to defendants, was prior in point of time. “Bills of lading, 
by the law merchant, are representatives of the property 
for which they have been given, and the indorsement and 
delivery of a bill of lading transfers the property from the 
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vendor to the vendee; is a complete legal delivery of the 
goods ; divests the vendor’s lien.” Benjamin on Sales, § 
813. In Meyerstein v. Barber, L. R., 2 C. P. 42, Erle, C. J., 
said: ‘ While the goods are afloat, it is common knowl- 
edge, and I should not think of citing authorities to prove 
it, that the bill of lading represents them, and the indorse- 
ment and delivery of the bill of lading, while the ship is 
at sea, operate exactly the same as the delivery of the 
goods themselves to the assignee after the ship’s arrival 
would do.” In M. C. R. R. Co. v. Phillips, 60 Ill. 198, the 
court said: “The bill of lading was the documentary evi- 
dence of the shipper’s property in the hands of the carrier; 
it represented the property, and the delivery of the bill of 
lading to the bank was a symbolical delivery of the high 
wines, so as to vest the property in the bank. It was as 
effective in transferring the possession, as the delivery of 
the keys of a warehouse is of the goods contained in it, or 
a storekeeper’s receipt of the goods described in it, or a 
warehouseman’s receipt of the property it embraces.” To 
the same effect are Burton v. Curyea, 40 Ill. 320, and W.U. 
R. R. Co. v. Wagner, 65 Ill. 198; and numerous other au- 
thorities might be cited in support of the proposition, but 
we forbear incumbering this opinion with references to 
sustain a doctrine nowhere controverted. 

If, therefore, the delivery of the bill of lading to 
plaintiffs occurred before the sale to the defendants, it 
makes no difference, that it was for a pre-existing debt, or 
whether it was an absolute sale of the goods, or intended 
as a collateral security for the debt. On the other hand, 
if the defendants’ purchase was prior to the delivery of 
the bill of lading to the plaintiffs, their title is superior to 
that of the plaintiffs. ‘“ When several bills of lading have 
been signed, the person who first gets one of them by a 
legal title from the owner, or shipper, has a right to the 
consignment.” Caldwell rv. Ball, 1 Durn. & E. 205. Insert- 
ing in the bill of lading the name of a consignee, gives 
him no property in the goods until a delivery of the bill 
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to him by some one authorized. Allen v. Williams, 12 Pick. 
297; Buffington v. Curtis, 15 Mass. 528. In the present in- 
stance, the property, by the bill of lading, was deliverable 
to the order of the shipper, and, therefore, no question can 
arise as to the ownership of the highwines by the distill- 
ing company, at the time of the sale at St. Louis, if prior 
to the delivery of the bill of lading to plaintiffs, or at the 
time the latter occurred, if prior to the sale at St. Louis. 

Conceding that Blumb represented the company, and 
had a bill of lading which was documentary evidence of 
the company’s property in the goods, and the delivery of 
the same to plaintiffs was sufficient to pass the title to the 
highwines in transitu as against the company and subse- 
quent purchasers, it could not have that effect against a 
prior purchaser of the goods, who either claims under an 
assignment and delivery of one of the triplicate bills of 
lading, or under a purchase and actual delivery of the 
goods by the shipper and owner. | The delivery of a bill 
of lading passes title to the property only because it rep- 
resents it, and the sale and delivery of the property itself, 
by the person authorized to sell it, is at least equally as 
effectual to pass the title as the delivery of one of the bills 
of lading. As the bill of lading represents the property, 
and its delivery to an assignee has the same effect as the 
actual delivery of the property, and as a mortgage or pledge 
for a pre-existing debt, is valid against subsequent purchas- 
ers, there is no ground for holding if the bill of lading 
was delivered to plaintifis before the sale at St. Louis, that 
their title is not superior to that of defendants. Unques- 
tionably an actual delivery of the goods in pledge tora 
prior indebtedness, would vest a title in the pledgee, which 
could not be successfully assailed by a subsequent purchaser. 
Hence, whether plaintiffs received the bill of lading as col- 
lateral for a pre-existing debt or for an advancement then 
made, is a matter of no consequence in this case. 

Eminent jurists and judicial tribunals hold that one 
who fora prior indebtedness receives a bill of lading of 
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goods, either as collateral security or in payment of such 
indebtedness, has no such title as will avail even against 
the vendor’s right of stoppage in transitu; in other words, 
that such an one, in such a controversy, is not to be re- 
garded as a bona fide purchaser for value. Loeb v. Peters, 
63 Ala. 248; Harris v. Pratt, 17 N. Y. 249; DLessassier v. 
Southwestern, 2 Woods 35; O’Brien v. Norris, 16 Md. 122; 
Naylor v. Dennie, 8 Pick..199. And Goodman v. Simonds, 
19 Mo. 106, and Logan v. Smith, 62 Mo. 455, recognize the 
principle announced in the foregoing cases. There is here, 
however, no question which makes a resort to the doctrines 
on that subject necessary to the determination of this 
cause. 

If it should be found that Blumb had authority to 
draw the drafts and transfer the bill of lading in question, 
then the right to the property depends upon the priority 
of the transaction under which the parties respectively 
claim. Without inserting the instructions given by the 
circuit court to the jury, it is sufficient to say that they are 
notin harmony with the doctrines herein announced, and, 
therefore, the judgment of the court of appeals, reversing 
the judgment of the circuit court and remanding the cause, 
is affirmed. 





JOHNSON V. GREENLEAF, Appellant. 


Practice. Judgment affirmed, because, Ist, It does not appear by 
the record that the motion in arrest was filed in proper time; 2nd, 
The bill of exceptions was filed after the term, without any record 
consent; 3rd, The instructions not being preserved, this court can- 
not discover on what theory the cause was tried. 


Appeal from Franklin Circuit Court—Hon. A. J. Seay, 
Judge. 


AFFIRMED. 
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Crews § Booth for appellant. 
Hitchcock, Lubke § Player for respondent. 


Suerwoop, C. J.—Suit to foreclose a mortgage. It is 
impossible that we examine into the merits of this cause, 
for these reasons: Plaintiff had judgment at the Novem- 
ber term, 1875, when defend filed their motion fora 
new trial, which was deni May term, 1876. De- 
fendants, during that term, n does not appear, filed 
their motion in arrest, which was then also denied. At 
the November term, 1877, defendants, without any record 
consent, filed their bill of exceptions. Even had the bill 
been filed in time, as the instructions have not been pre- 
served, we could not discover on what theory the cause was 
tried. No error is discovered in the record proper. 
Therefore, judgment affirmed. All concur, except Norton, 
J., absent. 


Frank v. Puayter et al., Appellants. 


Mortgages of Personalty in Kansas: FAILURE TO FILE STATE- 
MENT OF INTEREST. Failure of the mortgagee of personal property 
to file with the recorder of the county a sworn statement of his in- 
terest in the mortgage within thirty days before the end of one year 
from the time of filing it for record, as required by the laws of 
Kansas, does not invalidate the mortgage as between him and one 
claiming through a sale made, within the year, under an attachment 
against the mortgageor. 





: Under the foregoing statute, if the mortgaged 
property be reduced to possession within the year by the mortgagee, 
that dispenses with the necessity for filing the statement of interest. 
Mortgage of After-acquired Property. A manufacturer may 
make a valid mortgage of raw material to be purchased in the fu- 
ture, and of the product to be made therefrom. 
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Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


REVERSED. 

Pratt, Brumback § Ferry for appellants. 

The gist of the actj f replevin is the wrongful de- 
tention, and this ate of the commencement 


of the action. Brown mes, 13 Kas. 491; Gray v. 


Parker, 38 Mo. 165; Barksdale v. Appleberry, 23 Mo. 889. 
The omission to file the affidavit did not render it invalid 
as against plaintiff. Meech v. Patchin, 14 N. Y. 71; Mann- 
ing v. Monaghan, 10 Bosworth 240; s. c., 28 N. Y. 589: 
Plaintiff was not a purchaser within the Kansas mortgage 
act. Marsden v. Cornell, 62 N. Y. 220. The mortgage 
bound the subsequently acquired property. Yates v. Olm- 


sted, 56 N. Y. 632; White v. Thomas, 52 Miss. 49; Cayce 
r. Stovall, 50 Miss. 396; Stephens v. Tucker, 55 Ga. 543; 
Pennock v. Coe, 23 How. 117; Pierce v. Emery, 32 N. H. 
484; P.W. & B. R. R. Co. v. Woelpper, 64 Pa. St. 366; Mor- 
rill v. Noyes, 56 Me. 458; Johnston v. Morrow, 60 Mo. 339. 


Boggess & Cravens for respondent. 


The mortgage was void. The property upon which 
it attempted to create a lien, was not to be acquired in re- 
placement of or as an accession to property then in exist- 
ence and covered by the mortgage. Phelps v. Murray, 4 
C. L. J. 584; Edgell v. Hart, 9 N. Y.217; Wilson v. Seibert, 
8 Am. L. Reg. (N. 8.) 608. 


Hoven, J.—This was an action of replevin brought 
July 24th, 1876, to recover possession of a lot of zinc spel- 
ter, valued at $1,200. 

Both parties claim title through J. A. C. Thompson, 
who leased and operated certain zine works at Weir City, 


in Cherokee county, Kansas, from January Ist, 1876, to 
43—73 





a ore et rrr ernerree 


2 =e 


674 SUPREME COURT OF MISSOURI, 


Frank v. Playter. 


May 10th, 1876. The defendants claim title and right of 
possession under a chattel mortgage, dated February Ist, 
1876, made to them by said Thompson ; and the plaintift 
claims title under judicial sales in certain attachment suits 
against said Thompson, brought on debts contracted after 
the mortgage was recorded. The question is, which had 
the better title; and the solution of this question depends 
upon the validity and effect of the above mentioned mort- 
gage. This mortgage covéred all spelter made after said 
date from ore then on hand, or-which should thereafter be 
purchased for use at said works, and was made to secure 
the sum of $2,000, due in ninety days from said date, and 
was duly filed for record February 5th, 1876, in Cherokee 
county, Kansas. The law of Kansas in regard to mort- 
gages of personal property, provides that every such mort- 
gage “shall be void as against creditors of the person 
making the same, or against subsequent purchasers or 
mortgagees in good faith, after the expiration of one year 
after the filing thereof, unless within thirty days next pre- 
ceding the expiration of the term of one year from such 
filing, and each year thereafter, the-mortgagee, his agent 
or attorney, shall make an affidavit exhibiting the interest 
of the mortgagee in the property at the time last aforesaid, 
claimed by virtue of such mortgage; and, if such mortgage 
is to secure the payment of money, the amount yet due and 
unpaid. Such affidavit shall be attached to, and filed with, 
the instrument or copy on file, to which it relates.” Com- 
piled Laws, Kansas, § 3248. Section 3252 is as follows: 
“In the absence of stipulations to the contrary, the mort- 
gagee of personal property shall have the legal title thereto, 
and the right of possession.” 

There is no stipulation in the mortgage limiting the 
rights of the mortgagee under the statute, and it is con- 
ceded that the spelter in question was part of that described 
in the mortgage, and that the debt has not been paid. No 
affidavit was made by the defendants, as required by sec- 
tion 3248 of the laws of Kansas, read in evidence. 





APRIL TERM, 1881. 


Frank vy. Playter. 


The court gave, among others, the following instruc- 
tions for the plaintiff: 

2. Although the court may believe from the evidence 
that the zine spelter described in the petition was fabri- 
cated by J. A. C. Thompson or by others out of ore de- 
scribed in the paper offered in evidence called a mortgage’ 
subsequent to the making and delivery thereof on the Ist 
day of February, 1876; yet, unless the court shall also be- 
lieve from the evidence that said defendants, thirty days be- 
fore the expiration of one year from the date of the alleged 
filing of said so-called mortgage, or some agent of theirs for 
them, made and filed in the office of the register of deeds, 
in and for the county of Cherokee, state of Kansas, an 
affidavit showing their interest in the property described 
in said mortgage and the amount of money thereby secured 
which then remained unpaid, the court will find for said 
plaintiff, provided the court also believe from the evidence 
that said plaintiff purchased said zinc spelter in good faith. 

3. Although the court may believe from the evidence 
that the said J. A. C. Thompson made and delivered to the 
defendants the paper offered in evidence, dated February 
Ist, 1876, called a mortgage, yet unless the court shall also 
believe from the evidence that the same was, within a 
reasonable time after said date, filed with the register of 
said Cherokee county; and that thirty days before the ex- 
piration of one year after so filing same, said defendants, 
or some agent or person for them, filed in the office of said 
register an aftidavit stating the interest of defendants in 
the mortgaged property and the amount of money thereby 
secured then remaining due said defendants, the court will 
find for plaintiff, provided the court also believes said 
plaintiff purchased said zinc spelter in good faith. 

For the defendants the court gave one instruction, 
which was substantially in the language of section 3252 of 
the laws of Kansas, supra. 

The only question presented by these instructions 
which need be considered, is, whether the defendants lost 
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whatever rights they may have had under the mortgage 
given February Ist, 1876, by failing to make an affidavit 
within thirty days before the expiration of a year after said 
date, exhibiting the interest then claimed by them under 
said mortgage, and the amount of the debt secured thereby, 
then due and unpaid. 

The object of the statute requiring this affidavit to be 
made, was to keep the public informed from time to time 
as to the condition of the title of incumbered personal 
property, and to furnish some reliable record evidence by 
which parties might be guided in dealing with such prop- 
erty. This statute, by its terms, can only be invoked by 
subsequent purchasers or mortgagees in good faith; that 
is, by those who became such after the period at which 
such affidavit should have been made. And creditors of 
the mortgageor manifestly cannot claim the benefit of its 
provisions when their claims are asserted before the expi- 
ration of the time prescribed. ‘The plaintiff, however, is 
neither a subsequent purchaser nor mortgagee, nor is he a 
creditor. It is true he claims through those who were 
creditors of the mortgageor, but those creditors had as- 
serted their claims, and he had purchased from those claim- 
ing under the proceedings instituted by them, while the 
mortgage was undoubtedly valid, and before any affidavit 
was required to be filed. The plaintiff having acquired 
his rights and brought his suit while the mortgage was a 
valid and subsisting incumbrance against him and those 
under whom he claimed, his right to recover cannot be 
aided by the subsequent failure of the defendants to make 
the affidavit required by law. The rights of the parties 
had become fixed before the default occurred. Besides, 
the property had been reduced to possession by the defend- 
ants within the year, and that of itself dispensed with the 
necessity for any affidavit. This view is supported by de- 
cisions in New York and Minnesota, where similar statutes 
are in force. Meech v. Patchin, 14 N. Y. 71; Dillingham v. 
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Bolt, 37 N. Y.198; Eli v. Carnley, 19 N. Y. 496; Porter r. 
Parmley, 52 N. Y. 185; dson rv. Newell, 14 Minn. 228. 

The point has been made in argument, though not 
raised by the instructions, that the mortgage is invalid as 
to the after-acquired property ; but we think this question 
settled by the decision of this court in Wright v. Bircher, 72 
Mo. 179. We see no reason why a distinction should be 
taken between a mortgage by a manufacturer of raw ma- 
terial to be purchased, and the property to be manufactured 
therefrom, and the mortgage by a merchant of property 
subsequently manufactured by another, and purchased by 
such merchant, and added to his stock in trade. The 
judgment will be reversed and the cause remanded. The 
other judges concur. 








Matueny v. Mason, Appellant. 


Sale of Personal Property: impLiep WARRANTY Or TITLE. A vendee 
of personal property who, after purchasing, discovers that his 
vendor had no title, may, upon being threatened with suit by the 
true owner, pay him the price, at least if the vendor be insolvent: 
and such payment will be a complete defense to an action by the 
vendor. The vendee, however, by such a course takes upon him- 
self the onus of showing that his payee was the true owner. 


Appeal from Cass Cireuit Court.—Hon. Noan M. Givan, 
Judge. 


REVERSED. 
Gates § Wallace for appellant. 
Robert Adams, Jr., for respondent. 


Ray, J.—The petition alleges that plaintiff sold and 
delivered to defendant 1,123 bushels and thirty pounds of 
corn, at sixty cents per bushel ; that defendant paid plaintiff 
thereon the sum of $10, leaving a balance of $664.10 due 
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and unpaid, for which judgment is asked. The material 
part of the answer admits the purchase of the corn, at the 
price stated; the payment of the $10; but avers as a de- 
fense to the action, that upon the sale of said corn, the law 
implied a warranty of title, on the part of the plaintiff to 
the defendant, for said corn, and then charges that said 
corn, in fact, did not belong to the plaintiff; but was the 
property of Amos and Nathan Bailey; that at the time of 
the purchase he supposed the plaintiff was the owner of the 
corn, and did not learn that it belonged to the Baileys until 
after the sale and delivery thereof to the defendant; that 
the Baileys, after the sale and delivery, gave notice to de- 
fendant that the same belonged to them, and demanded 
that payment therefor should be made to them, and were 
threatening to sue defendant therefor; and the defendant 
thereupon, learning that the Baileys were the true owners 
of the corn, and that it did not belong to the plaintiff, paid 
the said Baileys the full value thereof, before the com- 
mencement of this suit; and the answer further charges 
that the plaintiff, at the time of said sale, was, and ever 
since has been, and still is insolvent. To this answer the 
plaintiff demurred, because it did not state facts sufficient 
to constitute a defense herein, and was insuflicient in law ; 
which demurrer the court sustained, and the defendant 
electing to abide by said answer, und decliaing to answer 
further, final judgment was given for the plaintiff, for the 
balance claimed in the petition. Whereupon the defend- 
ant filed his affidavit and bond, and brings the case here 
by appeal. 

The only question in the case is the sufficiency of this 
answer. ‘The court below, by sustaining the demurrer, 
held it insufficient. It must be confessed that there is great 
conflict of authority on this point. Many decisions have 
been made, in the courts of the different states, upon ques- 
tions similar to that presented by this demurrer, and these 
decisions are by no means in harmony with each other; 
nor is it an easy matter to determine how the weight of 


, 
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authority is, upon the precise point presented by this an- 
swer and the demurrer thereto. 

It will be observed that this is a case between the seller 
and purchaser of personal property; where the vendee, 
when sued for the purchase price, sets up by way of de- 
fense, that the seller had no title to the property sold, and 
was and is totally insolvent and unable to respond toa 
breach of warranty of title to said property if sued there- 
for; and that said purchaser, upon notice and claim of the 
true owner thereof, and his threat to sue therefor, has paid 
said claimant and owner the full value of said property, / 
Numerous cases are cited by the briefs of counsel on ea¢ 
side. Some of them are cases like this; but many of them 
are cases between vendors and vendees of real estate, some 
of them between bankers and their depositors, and others 
between bailors and bailees, or common carriers and their 
employers or shippers. In all these cases the point in dis- 
pute was the want of title in the vendor, depositor, bailor, 
consignor or other claimant; but whether the like or a dif- 
ferent rule is applicable to all these classes of cases, it is 
perhaps not necessary here to inquire or determine. 

In this State the principle is well settled, that the pur- 
chaser of land, who has taken a conveyance with covenants 
of title, or a bond for such a conveyance, and is placed and 
continues in the undisturbed and undisputed possession 
thereof, will not be relieved against the payment of the 
purchase money on the mere ground of defect of title, 
there being no fraud or false representations as to the title 
and no eviction. In all such cases, he cannot resist the 
payment of the purchase money without offering to restore 
the possession thus acquired by him to the vendor. Mitch- 
ell v. McMullen, 59 Mo. 252; Harvey v. Morris, 63 Mo. 475; 
Wheeler v. Standley, 50 Mo. 509; Connor v. Eddy, 25 Mo. 
72; Smith v. Busby, 15 Mo. 343. In all these cases, how- 
ever, it is to be remarked that the parties attempting to set 
up this defense were in the undisturbed and undisputed 
possession of the real estate so bought, and that no person 
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was disputing their title, except themselves, and that, for 
the purpose of getting rid of the payment of the purchase 
money. What difference, if any, would have been made, 
in such cases, if the true owner of the title to such prop- 
erty, had been asserting his title and claiming the possession 
thereof, and said purchaser had yielded to his claim, by 
purchasing his title, need not here be inquired or deter- 
mined. No case in our court of the latter sort has been 
called to our attention in the brief of either counsel. 

It is equally well settled in this State, that a pur- 
chaser, who has paid for land, may, where the paramount 
title is outstanding, maintain an action against his vendor 
for a breach of his covenant of warranty without an actual 
eviction. “ That is, an actual dispossession, by process of 
law, consequent upon a judgment, is not necessary, in order 
that a covenantee may maintain an action for breach of 
the covenant of warranty.” “In all such cases, however, 
of voluntary dispossession or ouster in pais, where there 
has been no judgment, the burden of proof is upon the 
covenantee to establish the adverse paramount title to 
which he has yielded; and the possession should only be 
surrendered after claim or demand made therefor.” Mor- 
gan v. The Hannibal § St. Joseph R. R. Co., 63 Mo. 129, and 
eases cited. Whether such a party, in such case, who had 
given his note for the purchase money of such land, could 
in like manner successfully resist the payment of said note 
by assuming the like burden, when he has yielded to such 
adverse title without suit, by purchasing in the same, it 
may not be necessary here to consider or pass upon. Such 
also seems to be the law in other states, in like controver- 
sies between vendees and vendors of real estate. See 21 
Wend. 181; 8 Barb. 1; 6 Gray 572; 4 Hill 643; 6 Barb. 
165; 4 Mass. 349. It may be remarked, however, that the 
implied warranty of title, upon the sale of personal prop- 
erty has been held, by the authorities, to be analogous to 
a covenant for quiet enjoyment in the sale of lands; and 
it would seem, from these authorities, that the courts do 
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not maintain a differept rule in actions based on a breach 
of warranty of title, on the sale of personal property, than 
is adopted in a like action in the sale of real estate. See 
62 N. Y. 331; 1 Lansing 145; 26 N. Y. 230; 40 N. Y. 
285, 286. 4 

In the case at bar the contest is between. the seller and 
purchaser of personal property. The demurrer admits all 
the allegations of the answer to be true, and the judgment 
of the court, sustaining the demurrer, declares that they 
constitute po defense to this action. In support of this 
ruling of the court, the respondent cites and relies on a 
number of authorities to the effect, that ‘‘in such case it is 
not competent to the vendee to dispute the title of his 
vendor, unless he has been charged at the suit of another | 
person, who has, after contestation, shown a better title; | 
that he cannot, in this way, draw the plaintiff’s title in~ 
question, by his own voluntary act of payment.” Such is 
the language of Vibbard v. Johnson, 19 Johns. 78. In this 
ease, however, the purchaser knew at the time of his pur- 
chase that another party claimed the goods, to whom he 
afterward voluntarily paid the price without suit. To the 
same effect is the case of Morrison v. Edgar, 16 Mo. 411, 
414. In this latter case, however, “it was admitted that 
the purchaser had remained and was in the undisturbed 
and undisputed possession of the property, under the sale.”’ 
It did not appear that the real owner had in any way as- 
serted his title or made any claim or demand for the prop- 
erty so bought and held. The case of Case v. Hall, 24 
Wend. 102, 104, also recognizes the same doctrine. But 
among the reasons assigned by the court for such rulings, 
it was remarked, “that the indemnity is complete by re- 
sponding therefor, after a recovery under the paramount 
title.” In the case at bar, it stands admitted that the seller 
is wholly insolvent and unable to respond for a breach of 
his warranty of title, if sued therefor. 

The case of the Delaware Bank v. Jarvis, 20 N. Y. 230, 
seems to recognize the doctrine of the demurrer. The 
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ease of Lund v. Seamen’s Bank, 37 Barb. 132, states the 
same doctrine quite broadly. It asserts that “no principle 
of law can, however, be found which permits a debtor for 
goods sold, or for money lent or deposited, to set up, as a 
defens® against the claim of his creditor, that his title to 
the goods sold, or money lent or deposited, is defective or 
wrongful. That question is of no concern to the purchaser 
or borrower, unless the third party who claims to have been 
despoiled of his goods or money will proceed by process of 
law to enforce his right. It can never be permitted that a 
debtor may volunteer, by plea or answer, the protection of 
the claims of those with whom he has had no dealings, to 
defeat his liability for the performance of his contract.”’ 
This case, however, was that of a banker, attempting to 
resist the claim of his depositor, for funds received from 
him and placed to his credit on the books of the bank, on 
the ground that some third party claimed the funds so de- 
posited. This doctrine is also asserted by Bigelow on Es- 
toppel, 887, in the identical language of 37 Barb., supra. 

On the contrary, it is insisted on the part of the 
appellant, that in such case as the one at bar it is perfectly 
competent to the vendee to dispute the title ot his vendor, 
without waiting to be charged at the suit of another per- 
son by due process of law; that the purchaser, if satisfied 
that the claimant of the property is the true owner, and 
ean and will, in an action against him, recover the property 
from him, or its value, is not bound to resist the claim of 
such owner, but may abandon the property to such owner, 
or pay him the value thereof, without action ; taking upon 
himself the onus of showing, if sued for the price by his 
vendor, that he had no title to the property or right to 
dispose of it; and that the party to whom he has surren- 
dered the property, upon claim, or to whom he has paid 
the purchase price, had the title and was the true owner 
thereof. In support of this proposition numerous authori- 
ties are cited and relied on, where this doctrine is expressly 
recognized and sanctioned. Among them are the follow- 
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ing: Sweetman v. Prince, 26 N. Y. 232; Bell’s Contract of 
Sale, 94, 95; Burt v. Dewey, 40 N. Y. 286; MeGiffin v. 
Baird, 62 N. Y. 329, 331; Bordewell v. Colie, 1 Lansing 
141, 143, 144; Dickenson v. Maul, 4 B. & Ad. 638: Allen v. 
Hopkins, 13 M. & W. 93; King v. Richards, 6 Whart. 418, 
427; Hayden v. Davis, 9 Cal. 573; Frazier v. The Erie Bank, 
8 Watts & Serg. 18, 20, and Arnold v. Macungie Bank, 71 
Pa. St. 287. These authorities, we think, seem fully to 
warrant the sufficiency of the answer set up in this case. 
If it be true as charged in this answer, (and the de- 
murrer admits its truth,) that the plaintiff was not the 
owner of the corn in question, and was wholly insolvent ; 
and that the Baileys were the actual owners of said corn, 
and notified the defendant of their claim, and demanded 
payment therefor, and threatened to sue if their demand 
was not complied with; and that the defendant thereupon 
paid the true owners and claimants the full value of said 
corn, What wrong or injustice has been done? In such a 
case has the plaintiff any standing in court? It will not 
do to say that it was the duty of the defendant to return 
the corn to his vendor. That would not have relieved him 
from his liability to the true owner, for a conversion of the 
property after demand and refusal. That he would have 
becn so liable there can be no question. Borderrell v. Colie, 
1 Lansing 144. Ina case iike this, would it be equitable, 
just or proper to require the defendant to pay the purchase 
price to the plaintiff, and, when compelled by the true 
owner to pay the same a second time, to take the chance 
of recovering it back again, from his vendor, on his breach 
of warranty, when that vendor is admitted by the demurrer 
to be utterly insolvent? By this answer, the defendant 
assumed the burden of proving its truth. He acts at his 
peril. The risk is his. If he succeeds, justice is satisfied. 
If he fails, the fault or misfortune is bis, and he must take 
the consequences. Notwithstanding the conilict of au; 
thority on this point, as manifested by the above decisions 
and others not mentioned, we are satisfied, after a careful 
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examination, that the weight of authority, as well as the 
equity and justice of the rule, on principle, is in favor of 
the sufficiency of this answer. It was error, therefore, to 
sustain the demurrer, and for this reason the judgment is 
reversed and the cause remanded. All concur. 





Tue State ex rel. Rigas, Appellant, v. CoLMaAN. 


Curator: LIABILITY oF HIS suRETIES. The sureties in a bond given by 
a curator, in pursuance of sections 34 and 35 of the Guardians Act, 
upon a sale of the ward’s land for purposes of re-investment, (Wag. 
Stat., p. 677,) cannot escape liability by showing that the curator 
has charged himself, on asettlement in the probate court, with the 
proceeds of the sale, and that at the time of settlement he had such 
proceeds in his possession. The bond is intended as an additional 
security for the safe keeping and proper disbursement of the money ; 
and the sureties are liable for any conversion by the curator, when- 
ever it may occur. 


Appeal from Ray Circuit Court.— Hon. Gro. W. Duwyn,, 
Judge. 


RBVERSED. 
D. P. Whitmer for appellant. 
Jas. W. Black and Joseph E. Black for respondents. 


Hoven, J.—The statute provides that the circuit court 
may, on the application of the guardian or curator, and 
after proof showing that it will be for the benefit of the 
ward, order the real estate of such ward to be sold or leased, 
and the proceeds put on interest, or invested in productive 
stocks, or in other real estate, first requiring such guardian 
or curator to enter into good and sufficient bonds to make 
such leases and conduct such sales with fidelity to the in- 
terests of his ward, and faithfully to account for the pro- 
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ceeds of such sales and leases according to law, and as the 
order of the court may require. Wag. Stat., 677, § 34, 35. 
The question presented by the record in this case is, whether 
the sureties on a bond given under the statute above cited 
are discharged from further liability, when the curator in 
his settlement with the probate court charges himself with 
the proceeds of a sale vf land made by him under the order 
of the circuit court, and has said proceeds in his possession 
at the time of: such settlement, or whether they are liable 
for a subsequent conversion, by the curator, of such pro- 
ceeds. It can hardly be maintained that an administrator 
or guardian has faithfully accounted for money received by 
him as such, within the meaning of a statute or bond re- 
quiring him faithfully to account therefor, when he simply 
charges himself therewith before the proper oflicer, and at 
the time has the same in his possession. In order to faith- 
fully account for such money he must not only charge 
himself with it, but he must safely keep and disburse the 
same according to law. The object of the statute above 
cited was to provide additional security for the safe keep- 
‘ing and proper disbursement of such personal property as 
should come to the hands of the curator through the action 
of the circuit court, as well as for the fidelity of such cura- 
tor in the execution of the orders of said court. The 
sureties on the bond given under the law would, of course, 
be liable only for the conduct of the curator and for the 
faithful disbursement of the funds received by him under 
the orders of the circuit court, and not for the funds re- 
ceived by him under the general law governing the duties 
of curators acting solely under the orders of the probate 
court. Of course, the funds received by the curator through 
the orders of the circuit court should be carried by him 
into his settlements with the probate court, and when nec- 
essary, that court should require a separate account of 
such funds and the disbursement thereof, to be rendered 
by the curator, for the purpose of making the bond given 
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under the orders of the circuit court an effective security. 
The judgment will be reversed and the cause remanded. 
All concur. 





Epwarps v. Frereuson et al., Appellants. 


Public Officers: rersonaL Liasinity. Public officers, who are in- 
vested with discretionary powers in the performance of ministerial 
duties, cannot be held to a personal liability for acts not maliciously 
done. 


Appeal from Louisiana Court of Common Pleas.—Hon. G. 
Porter, Judge. 


REVERSED. 


This was a suit to enforce against the defendants a 
personal liability for having, as the petition alleged, wrong- 
fully refused to pay plaintiffs a balance claimed to be due 
them on a contract for the erection of the Normal school 
building at Kirksville. The contract was made by plaint- 
iffs with the Board of Regents of the Missouri State Nor- 
mal Schools, of which defendants were members. The 
board was charged by law with the duty of superintending 
the erection of the building. Defendants refused to pay 
the balance claimed on the ground, as they alleged, that 
plaintiffs had failed to comply with their contract; and in 
their answer claimed immunity from personal liability on 
the ground that their action in the premises was official 
and was not prompted by any willful, malicious or corrupt 
motive. 


Smith & Krauthoff and Wm. P. Harrison for appellants. 


The defendants are not liable. The act of the general 
assembly, under which they acted, clothed them with dis- 
cretionary powers, and it is not alleged or proven that they 
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excceded their jurisdiction, or that they acted from a spirit 
of willfulness, malice or corruption. Acts 1870, p. 134, $§ 
8, 4. 5; Reed rv. Conway, 20 Mo. 22; Pike v. Megoun, 44 
Mo. 491; Schoettgen v. Wilson, 48 Mo. 253; Dritt v. Snod- 
grass, 66 Mo. 286; Gregory v. Brooks, 837 Conn. 365 ; Wasson 
v. Mitchell, 18 Iowa 153; Walker v. Hallock, 32 Ind. 239; 
Caulfield v. Bullock, 18 B. Mon. 494; Weaver v. Derendorf, 3 
Denio 117; Baker r. State, 27 Ind. 485 ; Seaman v. Patten, 2 
Cai. (N. Y.) 312; State v. Stanley, 66 N. C. 59; s. ¢., 8 Am. 
Rep. 488; Turner rv. Sterling, 2 Ventris 26; Donahoe v. 
Richards, 38 Me. 879; Wheeler v. Patterson, 1 N. H. 88; 
Griffin v. Rising, 11 Mete. 339; Jenkins v. Waldron, 11 Johns. 
121; Wilson v. Mayor, 1 Denio 599; Tompkins v. Sands, 8 
Wend. 462; Rail v. Potts,8 Humph. 225; Kendall v. Stokes, 
3 How. Si; Wilkes v. Dinsman, 7 How. 89, 129, 180, 131, 
132; Harman v. Tappenden, 1 East 555; Cullen v. Morris, 2 
Stark. 577; Shearm. & Redf. Negligence, § 156 n. 1. 


Fagg, Biggs §& Carkener for respondents. 


SuHERwoop, C. J.—Defendants, who are the successors 
in office of a former Board of Regents of the Missouri 
State Normal Schools, are not responsible individually, 
either for the acts of their predecessors, or for their own 
acts unless maliciously done. No principle of law is bet- 
ter settled by the authorities than this, that persons hold- 
ing official positions, positions giving them enlarged dis- 
cretionary powers, cannot incur individual liability except 
on the ground just instanced. In Reed v. Conway, 20 Mo. 
22,an extended review of the authorities occurs; that case 
dominates this one. No cause of action is alleged in the 
petition, and, therefore, judgment reversed and petition 
dismissed. All concur. 
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GERARD B, ALLEN & Co., Appellant, v. Taz Frumet Mrnina 
& SMELTING CoMPANY. 


Mechanic’s Lien. Items furnished for repairs come fairly within 
a continuing agreement to furnish whatever shall be required in the 
way of fixtures and machinery for a manufacturing establishment ; 
and they may properly constitute a part of an account filed fora 
mechanic’s lien. 

: DEED oF TRUST. As between a mechanic who has furnished 
machinery under a continuing contract and the beneficiaries in a 
deed of trust, the right of the former to enforce a mechanic’s lien is 
not affected by the fact that his account embraces items long ante- 
dating the deed of trust, when these have been canceled by pay- 
ments also made before that instrument was executed. 

ERROR IN ACCOUNT FILED. A mechanic will not lose a 
lien to which he is properly entitled merely because, through inad- 
vertence and mistake and without any fraudulent purpose, he has 
included in his account some items not entitled toa lien ; especially 
where no one has been injured by the mistake and the erroneous 
items are easily separable from the rest. 

: CONTRACT PARTLY PERFORMED BY SUBSTITUTE: SEPARATE LIEN 

NECESSARY. Where a firm which had contracted to furnish certain 
machinery were converted into a corporation before the contract 
was completed, the corporation undertaking to carry out the con- 
tracts of the firm, and succeeding to all its property, rights and 
credits; Held, that a claim for machinery furnished by the firm 
under the uncompleted contract could not be combined with one 
for machinery furnished by the corporation under the same con- 
tract, and the whole filed as one account for a mechanic’s lien. So, 
where a firm for which machinery was furnished under a contract, 
was converted into a corporation before the completion of the con- 
tract the same principle was held to apply. 
Application of Payments: corporation: PARTNERSHIP. When 
a corporation has been formed by the members of a firm, succeed- 
ing to the liabilities of the firm, payments made generally by it, on 
an account originating in the business of the firm and continued by 
itself, may be applied by its creditor to such items of the account as 
as he may choose; and the fact that a person isa stockholder in 
the corporation who was not a member of the firm, will not affect 
the rule. 
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Appeal from Jefferson Circuit Court.—Hon. Louts F. Dinnine, 
Judge. 


REVERSED. 
Given Campbell for appellant. 


(1) The articles furnished and work done on the fur- 
nace, which was outside of the acre of land described in the 
lien, were separately itemized, so that they were distinctly 
picked out; and neither the court nor the trustee were 
misled. The plaintiff acted in good faith, supposing that 
all the buildings were on the acre described. (2) The 
course of dealings between the parties was such as to con- 
stitute the account an open and continuous running ac- 
count. Pulling Mercant. Contr., § 30; Mc Williams v. Allan, 
45 Mo. 573; Madison Coal Co. rv. Steamboat Colona, 36 Mo. 
446; Ring v. Jamison, 66 Mo. 428; Porter v. Spencer, 2 
Johns. Ch. 169; Smith v. Marks, 2 Rand. 449; Sheppard v. 
Wilkins, 1 Ala. 62; Goodwin v. Harrison, 6 Ala. 4388. The 
firm of Allen & Co. assigned its account as a running ac- 
count to the plaintiff, and hada right to do so. Jones v. 
Hurst, 67 Mo. 568. (3) The account being continuous re- 
lated back to the first item, and thus ante-dated the deed 
of trust to Obear. This gives plaintiff a prior lien to 
Obear. Reilly v. Hudson, 62 Mo. 385; Wag. Stat., 908, 909, 
§s 3,7; Douglas v. St. Louis Zine Co., 56 Mo. 388. (4) 
Allen & Co. applied the payments which were made by 
Kinstein & Co. to the discharge of the item of $3,735, which 
was furnished under the special contract of January Ist, 
1871. This they had a right to do, neither Einstein & Co. 
nor the defendant having ever directed otherwise. Gant- 
ner v. Kemper, 58 Mo. 570; Waterman v. Younger, 49 Mo. 
413; McCune v. Belt, 45 Mo.174. (5) The items for repairs 
are covered by the lien law. Reilly v. Hudson, 62 Mo. 387. 
(6) Again, it was shown by the evidence that the bond 
creditors, in June, 1874, had notice of the lien claim and 
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account of plaintiff, and urged the continuance of the same. 
Obear, the trustee, must have knownyof these facts. Where 
a party claiming an interest in land lies by for a number of 
years, and sees it enhanced in value and improved by the 
labor and expenditures of others, the courts will not listen 
favorably to his demands. McNees v. Swaney, 50 Mo. 392; 
Landrum v. Union Bank, 63 Mo. 48; Collins v. Rogers, 63 
Mo. 515; Evans v. Snider, 64 Mo. 518. 





R. £. Rombauer and Geo. W. Taussig for respondent, 
Obear. 


Plaintiff cannot recover against defendant, Obear, who 
occupies the position of an intervening mortgagee for value. 
(1) Because the work was not done under one contract, 
but under several distinct contracts, (Livermore v. Wright, 33 
Mo. 31,) and the account was not filed within six months 
from the time that the indebtedness accrued on each. (2) 
Because the plaintiff’s account is not just and true, but is 
untrue and oppressive to plaintift’s own knowledge. Hoff- 
man v. Walton, 36 Mo. 613. (8) Because a great part of 
the items embodied in the account were neither furnished 
for nor entered into the premises sought to be charged with 
a lien. Simmons v. Carrier, 60 Mo. 582; Fitzgerald v. 
Thomas, 61 Mo. 499; Fitzpatrick v. Thomas, 61 Mo. 512. 
(4) Because the items set out in the plaintiff’s account 
cannot, under the evidence, as a matter of law, constitute 
an account running. Phillips on Mech. Lien, § 289; Mil- 
ler v. Hershey, 59 Pa. St. 64, 69; Phillips v. Duncan, 3 Am. 
L. Reg. (O. 8.) 304; Updike v. Skillman, 27 N. J. L. 131; 
Norris’ Appeal, 30 Pa. St. 122; Choteau rv. Thompson, 2 Ohio 
St. 114; McCree v. Campion, 5 Phil. 9. (5) Because the 
plaintiff mixed in the same account, charges for materials 
and work, for which a lien is given by law, with charges 
for work and material, for which no such lien is given or 
ean exist. Edgar v. Salisbury,17 Mo. 271; McMaster v, 
Merrick, 41 Mich. 505. (6) Because the charges in the ac- 
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count for which a lien is given—April 4th, 1871, and July 
23rd, 1873—are so indefinite that it is impossible to de- 
termine “how much of such items is comprehended in 
each,” ete. Edgar v. Salisbury, 17 Mo. 271; Me Williams v. 
Allan, 45 Mo. 575. (7) Because the petition avers one gen- 
eral contract, and the proof shows several special and dis- 
tinct contracts. (8) Because the account is kept with and 
credit given, intentionally and knowingly, to Wm. Ein- 
stein & Co., from first to last, and never to the owner, the 
Frumet Mining & Smelting Company, and plaiutiff took 
judgment for the balance against Einstein and Mandle. 
(9) Because in one count plaintiff alleges three contracts 
between three different parties—Ist, Allen & Co., partner- 
ship, and Einstein & Co.; 2nd, Allen & Co., corporation, 
and Einstein & Co., and 3rd, Allen & Co., corporation, and 
Frumet Mining & Smelting Company. 


Hoven, J.—This was a suit to enforce a mechanic’s lien 
for the sum of $3,802.80, alleged to be the balance due on an 
open running account extending from February 2nd, 1871, to 
August 23rd, 1875. The dealings represented by this ac- 
count were originally had between Gerard B. Allen & Co. 
und Wm. Einstein & Co. Allen & Co. were engaged in the 
manufacture of iron work and machinery in the city of St. 
Louis, and Einstein & Co. were about to engage in the 
business of reducing lead ores, and for that purpose had 
erected buildings on their property at Frumet, Missouri, in 
connection with which they required a variety of machinery 
and fixtures, which Allen & Co. agreed to furnish them 
from time to time. On the 13th day of April, 1871, the 
firm of Gerard B. Allen & Co. became incorporated under 
the corporate name of Gerard B. Allen & Co., and said 
corporation succeeded to all the property, rights and credits 
of the firm of Gerard B. Allen & Co., and assumed all its 
liabilities. In other words, the business of the firm was 
continued by and in the name of the corporation, without 
interruption or change. On the 3rd day of June, 1872, 
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Wm. Einstein & Co. became incorporated under the name 
of the Frumet Mining & Smelting Company. Said cor- 
poration in like manner suceeded to all the property, 
rights and credits of the firm of Einstein & Co., and as- 
sumed all its liabilities, and the account sued on was con- 
tinued between the successors of the original parties thereto, 
as if there had been no change in the legal status of either. 
On July 1st, 1872, the Frumet Mining & Smelting Com- 
pany executed to the defendant, Obear, as trustee, a deed 
of trust on the land sought to be charged with a lien, to 
secure certain bonds issued by said company. The circuit 
court rendered judgment for the balance claimed to be 
due, but refused to declare it to be a lien on the property 
sought to be charged, and the plaintiff has appealed. 

One objection made to the account as a lien, is, that 
it contains items for repairs. We think these items 
L wecuanre’s fairly come within the understanding or im- 
— plied agreement of the parties that the plaintiff 
would furnish whatever should be required in the way of 
fixtures and machinery for the works at Frumet. The 
statute expressly allows a lien for repairs, and a running 
account like the one before us might very properly include 
such additions, improvements or repairs as should from 
time to time be needed in connection with the works. 

The account filed seems to have included all the trans- 
actions between the parties, and it contains an item of 
e . deed of 227/00 for machinery furnished under a spe- 
wa. cial contract dated April 4th, 1871. But this 
item was extinguished by payments made before the exe- 
cution of the trust deed. The debtors not having made 
any application of their payments at the time of making 
them, they were applied by the plaintiff to the oldest items 
of indebtedness. 

A number of items in the account filed aggregating 
$1,779, were not furnished for any building or other im- 
. : error in Provement on the acre of land described in 
accountfiled. the lien; but for a furnace situated beyond 





APRIL TERM, 1881. 693 





Gerard RB. Allen & Co. v. The Frumet Mining & Smelting Company. 








the limits of said acre, and for a track connecting it with 
the works. The testimony, however, clearly shows that 
this was the result of inadvertence and mistake as to the 
location of the furnace at the time of filing the lien, and 
not of any desire or intent to defraud ; an innocent mistake 
of this character should not, in our judgment, invalidate 
the whole lien, especially where no one has been injured 
by the mistake, and the items are easily separable from the 
balance of the account. Inthe case of Edgar v. Salisbury, 
17 Mo. 271, cited by defendant’s counsel, the items for 
which a lien was given could not be separated from those 
for which no lien was given. Nor is the case at bar like 
that of Fitzgerald v. Thomas, 61 Mo. 499. There the me- 
chanics sought to cover four separate and distinct houses 
upon four contiguous lots by a single lien, and we held 
that it could not be done. No such case is presented here. 

The most difticult question which the case presents is, 
whether the account filed can, in view of the changes which 
‘. : contract took place in the legal status of the contract- 

artly performed , r a 

oysubstitute: ing parties, be deemed to be a continuous 
essary. running account. We are of opinion that 
the continuity of a running account is broken when the 
party or firm with whom it is made discontinues business 
and sells out to another party to whom he also transfers 
his accounts, although the debtor may thereafter choose to 
continue dealing with the successor of the person or firm 
with whom he tirst dealt. Of course the account may be 
assigned, but whether the assignee can file a lien in his own 
name, based upon the account assigned, has not been de- 
cided by this court. After the lien has been filed the debt 
may be assigned, and the assignee will then be entitled to 
the benetit of the lien, and may enforce it in his own name. 
Jones v. Hurst, 67 Mo. 568. It is essential to the validity 
of a mechanic’s lien that it should be filed within a stated 
period after the date of the last item of the account, and 
when the materials or labor have been furnished under 
distinct contracts it is necessary that the lien should be 








694 SUPREME COURT OF MISSOURI, 


Gerard B. Allen & Co. v. The Frumet Mining & Smelting Company. 





filed under each contract within the time limited. Liver- 
more v. Wright, 33 Mo. 31. 

In the case at bar it required a new contract, either 
express or implied, to establish an open running account 
between Einstein & Co. and the corporation ot Gerard B. 
Allen & Co., and this being a distinct account from that 
made with the firm, a separate lien should have been filed 
within the time prescribed by law on the account with the 
firm. The fact that the name of the corporation was the 
same as that of the firm, and that the stockholders therein 
were the members of the firm, can make no difference. In 
the eye of the law, the firm and the corporation are differ- 
ent persons. 

Similar observations may be made in regard to the 
interruption which took place when the Frumet Mining & 
Smelting Company succeeded Einstein & Co. 

All the judges who were present at the argument of 
this cause are of opinion that the plaintiff is entitled to a 
lien for all the items of the account furnished by it to the 
Frumet Mining & Smelting Company, and which entered 
into and became a part of the machinery, fixtures and im- 
provements on the acre described in the petition. The 
judgment will be reversed and the cause remanded, to be 
proceeded in in accordance with this opinion; Ray, J., not 
sitting. 


On Motion for Rehearing. 


Henry, J.—The case is correctly stated in the forego- 
ing opinion, and it will be observed, that when the firm of 
5. apptication or Gerard B. Allen & Co. became incorporated, 
poration: partner. *H€ Corporation acquired all the property and 
= credits, and assumed all the liabilities of the 
firm, and that when the firm of Einstein & Co. ceased to 
exist, and the Frumet Mining & Smelting Company was 
incorporated, the latter succeeded to all the property and 


rights, and assumed all the liabilities of the firm of Ein- 
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stein & Co. Hence, all the debts contracted by Einstein & 
Co. became the debts of the Mining & Smelting Company, 
and Gerard B. Allen & Co. had the right, which was exer- 
cised, to apply payments made on the account in contro- 
versy, either by Einstein & Co. or the Mining & Smelting 
Company to the first items of the account in the order in 
which they were made, in the absence of any special appli- 
cation by the party making the payment. The fact that a 
person was a stockholder in the Mining & Smelting Com- 
pany who was not a member of the firm of Einstein & Co., 
did not affect the right in question, because the corporation 
assumed the debt of the firm and thereby made this the 
debt of the corporation. We, therefore, adhere to the 
original opinion, as a correct enunciation of the law appli- 
cable to the facts of the case. All concur. 


Tue State v. Parrerson, Appellant. 


Pleading, Criminal. It is no ground of objection to an indict- 
ment that the names of the material witnesses for the State were 
not indorsed on it when it was found; or, when the crime charged 
is murder, that it alleges two assaults in one count, or that it alleges 
that divers mortal wounds were inflicted whereof the deceased died, 
without specifying which one caused the death. 

Criminal Law and Practice. It iscompetent for the grand jury 
of the county where one indictment has been found, to find another 
for the same offense, notwithstanding the first has been sent to an- 
other county for trial on change of venue; and as soon as the first 
is nol. pros’d, the second becomes triable in the county where it was 
found. Itis not the duty of the court in that county to send it to 
the other county. 

Confessions of Crime. The law is now settled that a confession 
of crime, to be inadmissible, must have been made to an officer of 
the law, in consequence of improper influence exerted by him. 

It is for the trial court, in each case, to determine, as a preliminary 
question whether the confession was made with that degree of free 
dom which ought to occasion its admission; and unless there is 
manifest error in the ruling, its admission should not cause a re- 
versal of the judgment.’ 
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The fact that the prisoner’s feet were tied at the time of mak- 
ing the confession, does not render it inadmissible. 


Proof of Corpus Delicti. An extra-judicial confession of mur- 
der, uncorroborated, is insufficient to authorize conviction; but 
where the accused has expressly admitted that he did murder the 
deceased, it is unnecessary that the dead body be positively and di- 
rectly identified. It is sufficient that there be such extrinsic cor- 
roborative circumstances, as will, taken in connection with the con- 
fession, produce conviction of defendant’s guilt in the minds of the 
jury. 

Evidence. Evidence of the fact that a letter was mailed at a par- 
ticular place may be admissible, where proof of its contents would 
not be. 


Appeal from Henry Circuit Court.—Hon. Jas. B. Gantt, 
Judge. 


AFFIRMED. 
R. C. McBeth and M. A. Fyke for appellant. 


The indictment should have been quashed, because the 
names of the material witnesses were not indorsed thereon 
when the same was found by the grand jury, as required 
by Revised Statutes 1879, section 1802, and because the 
same is multifarious, vague and uncertain. Defendant in 
the same count is charged with making two assaults upon 
deceased, each complete in itself, and with inflicting upon 
deceased several different mortal wounds, but it does not 
appear with sufficient certainty of which of said wounds 
deceased died. State v. Reakey, 62 Mo. 40. The Henry 
cireuit court had no jurisdiction after the change of venue 
to Morgan; and finding a new indictment could not re-in- 
vest the jurisdiction. If a new indictment became neces- 
sary on account of any defect in the first, it was the duty 
of the Henry circuit court to certify it to Morgan county. 
Even had the two courts concurrent jurisdiction, a plea in 
bar to the second indictment would have been good. State 
v. Yarbrough, 1 Hawks (N. C.) 78; State v. Tisdale, 2 Dev. 
& Bat. 159; Paris v. State, 36 Ala. 232. The court erred 
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in admitting the confessions of defendant. It does not 
appear that they were voluntarily made. In determining 
this question all the circumstances ought to be considered. 
They should not have been received unless clearly shown 
to have been voluntary, because about twelve years had 
elapsed, and the memory of witnesses is too treacherous 
to warrant a conviction upon such evidence. There was 
not sufficient proof of the corpus delicti to warrant a con- 
viction, There is no evidence that James G. Clark is dead. 
No witness who was present at the inquest was asked to 
describe him, nor was any such description given as would 
enable one to identify him. The confessions of defendant 
even if held admissible, are not of themselves sufficient to 
establish the identity of James G. Clark. State v. German, 
54 Mo. 526; Matthews v. State, 55 Mo. 187; Whart. Am 
Crim. Law, (5 Ed.) § 746. The instructions asked by de- 
fendant as to murder in the second degree ought to have 
been given. 


D. H. McIntyre, Attorney General, and C. C. Dickin- 
son, Prosecuting Attorney, for the State. 


Failure to indorse the names of the State’s witnesses 
on the indictment, did not affect its validity, but only the 
State’s right to a continuance. State v. Nugent, 71 Mo. 
145. It is not error to charge two assaults in the same 
count. 3 Chitty Crim. Law, 764, 777; 12 Cush. 619; 56 
N. Y. 100. Defendant’s motion to remand, was properly 
overruled. The transcript of the record from the Morgan 
circuit court showed that the indictment theretofore pend- 
ing against defendant for the same offense had been dis- 
missed. &R. 8S. 1879, § 2321. The evidence of the confes- 
sions of defendant was admissible. There was nothing to 
show that they were induced by hope on the one hand, or 
by fear or intimidation on the other. The mere fact that 
defendant was in custody when they were made does not 
render them inadmissible. State v. Simon, 50 Mo. 372; 
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State v. Carlisle, 57 Mo. 104,105; State v. Talbott, ante, p. 
347; State v. Guy, 69 Mo. 430. The evidence is explicit 
and positive that no inducements of any kind were held 
out to defendant. But confessions obtained by artifice, or 
in answer to questions, are admissible. State v. Jones, 54 
Mo. 478; State v. Staley, 14 Minn. 105; Miller v. State, 40 
Ala. 54; Com. v. Whittemore, 11 Gray 201; Com. v. Cuffee, 108 
Mass. 285. And the fact that a prisoner is urged to con- 
fess, or is told that it would be better for him to tell the 
truth, will not exclude his confessions. 7 Mo. 190; & Ohio 
St. 98; State v. Howard, 17 N. H.171. It could make no 
difference even, if the confessions were made when the pris- 
oner was tied. Ifvoluntary, they were admissible. F'rank- 
lin v, State, 28 Ala. 9. There was sufficient evidence to show 
that the name of the murdered man was James G. Clark. 
The witness, Bradley, testified that he saw the body of the 
dead man on the prairie, and recognized him as the man 
who had stayed at his house the night of the 2nd of De- 
cember, aud who had said his name was Clark. Cory tes- 
tified that he knew James G. Clark; that he went away 
the last of November, 1868; that he sent by him for 200 
yards of trout line, 100 fish hooks and a pair of steelyards ; 
that Clark never came back, but property, such as he had 
sent for by Clark, was left at Clark’s place and sold by his 
administrator. Maxwell, one of the men who arrested 
Patterson in Illinois, testified that he said to him “TI arrest 
you for the murder of James G. Clark in Missouri in 1868,” 
and defendant said, “I am your man, I did it.” It is pre- 
sumed that defendant knew the full name of deceased, as 
he had been in his employ and became possessed of his 
money and other things calculated to reveal the christian 
name of deceased. The admission of defendant was that 
he had killed James G. Clark. Other facts and circum- 
stances in evidence tended to show the same thing. From 
the evidence in the case the court was not warranted in in- 
atructing for murder in the second degree. 71 Mo. 425; 
State v. Talbott, supra. 
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SuErwoop, C. J.—The sufficiency of the indictment 
will first be examined. 

It is no ground of objection that the names of the 
material witnesses for the State were not indorsed thereon. 
The only consequence growing out of such failure is, that 
no continuance on account of the absence of such witnesses 
will be granted the State, save upon the affidavit of the 
prosecuting attorney. R. S. 1879, § 1802; State v. Nugent, 
71 Mo. 136. Besides, the names of the principal witnesses 
were indorsed on the indictment prior to the motion to 
quash. 

Nor is the indictment obnoxious to objection because 
of any supposed vagueness or other uncertainty; because 
charging two assaults in one count, or because it charges 
divers mortal wounds were inflicted, whereof the deceased 
died. It was proper to charge two assaults in the same 
count, if this was in accordance with the facts. For some- 
times the murderous result is only attained after repeated 
ussaults, and is as much attributable to one assault as to 
another. 3 Chitty Crim. Law, 764, 777; Com. v. Stafford, 
12 Cush. 619; People v. Davis, 56 N. Y. 100. 

And it was equally competent to charge that death 
occurred as the result of several mortal wounds, without 
specifying which one caused death, as this would not have 
been susceptible of proof, and the charge need not be more 
definite than the evidence requisite to support it. In the 
State v. Draper, 65 Mo. 335, the concluding words of the 
charge were: “In and upon the breast of him, the said 
Gilbert, and in and upon the belly of him, the said Gil- 
bert, four mortal wounds, ete., of which said mortal wounds 
the said Gilbert did then and there instantly die;” and 
held sufficient. Under our statute relating to practice in 
criminal eases, “ No indictment shall be deemed invalid, 
nor judgment thereon arrested, for want of any averment 
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not necessary to be proved.” 2 Wag. Stat., pp. 1090, 1091, 
§ 27; State v. Edmundson, 64 Mo. 398. 

The concluding words of the charge here are: “ Of 
which said mortal wounds, and the mortal wounds, bruises 
and contusions inflicted as aforesaid, the said James G. 
Clark then and there died,” and we hold them sufficient. 


II. 


No error occurred in overruling the motion to remand 
the cause to Morgan county. It is true that a change of 
venue had been taken to the circuit court of that county, 
but subsequently to that time the indictment on which the 
defendant was tried was found, and after its finding and 
before the motion aforesaid was filed, a nolle prosequi was 
entered in the Morgan circuit court. It would, therefore, 
in the circumstances detailed, have been as palpably erro- 
neous to have granted the motion, and by granting it sent 
the cause to the circuit court of Morgan county, as it would 
have been to have sent the cause to any other circuit court 
whatsoever; because the jurisdiction of the Morgan circuit 
court over the case ceased at once when the action we have 
stated was taken. And it was perfectly competent for the 
grand jury of Henry county to find the second bill of in- 
dictment, notwithstanding a change of venue had been 
awarded to Morgan county. The circuit court of that 
county was indeed possessed of the cause, but this did not 
prevent the grand jury of Henry county from finding an- 
other bill, any more than they would have been thus pre- 
vented, had no change of venue been taken. The juris- 
diction over the cause is one thing; the power and duty to 
find a new bill of indictmentupon whose charges that cause 
shall be tried, is another and totally distinct and different 
thing. State v. Tisdale,2 Dev. & Bat. 159. Our statute 
expressly recognizes the right of a grand jury to find one 
indictment pending another, by providing that the indict- 
ment first found shall be quashed. And under that statute 
we have ruled that until such quashing occurs, no trial can 
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take place on the second indictment. State v. Smith, 71 
Mo. 45. 

At common law the rule was different. A second in- 
dictment might be found and the accused be put to trial on 
it, the first indictment being undetermined. Com. v. Drew, 
3 Cush. 279, and cases cited; Dutton v. State, 5 Ind. 533, 
and cases cited; 1 Whart. Crim. Law, $§ 521, 547. It is 
unnecessary to say what would be our ruling had not the 
yolle prosequi been entered in the Morgan circuit court an- 
terior to the trial. 

In Texas, a trial upon a second indictment found 
against the defendant alone, has been held valid, where 
prior to that time a change of venue was had, the defend- 
ant being jointly indicted with another for the same offense 
and the change of venue taken at the instance of the co- 
defendant and over the objections of the party tried, and 
that indictment still pending. But that ruling was grounded 
in part upon the peculiar circumstances surrounding the 
ase as presented by the record. Cock v. State, 8 Tex. App. 
659. That case has obviously no relevancy here, and we 
need neither approve nor disapprove it. 

Nor can it be said that the ruling of the lower court 
asserts the doctrine that a party defendant may be deprived 
of the right of a change of venue at the “ mere caprice of 
the prosecuting attorney.” If the original cause for the 
change of venue still existed, it was still as competent for 
the defendant to insist upon a change of venue as it was 
at first. But it was certainly not competent for him, after 
the Morgan circuit court had lost all jurisdiction, to rein- 
vest that court with jurisdiction by a motion to that effect. 
This would be violative of statutory provisions respecting 
a change of venue, and place that change at the mere ca- 
price of the party indicted. But in this case there was no 
cause tor the change, and none is alleged. ‘he original 
cause, the “ prejudice of the judge” of the Henry circuit 
court, had ceased, and that judge was no longer judge of 
that court. This, we believe, was conceded to be the case 
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at the hearing, and if not so conceded, we could take ju- 
dicial notice of who was the former and who was the pres- 
ent judge of that court, it being a court of general juris- 
diction. 1 Greenleaf Ev.,§ 6. Had the original cause for 
the change of venue still existed; had the judge against 
whom the former application was filed still remained on 
the bench, the claim that defendant was entitled to have 
the cause removed from Henry county would possess more 
force and be entitled to greater consideration, but even 
then defendant could with no plausibility insist that the 
cause should be awarded to the Morgan circuit court simply 
because the cause had once been transferred there. 


III. 


The next point for consideration is, whether the con- 
fessions of defendant were properly admitted. He was 
arrested at Sedalia on the 4th day of December, 1868, by 
the sheriff of Pettis county, to whom he was pointed out 
by one of a party of citizens who started in pursuit of the 
murderer of a man named Clark, found dead on the prairie 
near Leesville, in Henry county. Defendant had taken a 
wagon to a blacksmith shop, and returning to the livery 
stable with the team, he was arrested. Upon his arrest he 
made inquiry of the sheriff for what he was arrested, and 
on being told that it was for murder committed near Lees- 
ville, he said: “Ihave not been out with a wagon, but 
my partner has.” Asked where he had been, he could give 
no account only that he was “ out in the country around;” 
and made a similar reply in response to a question where 
he had been on a certain night. He said, if taken to the 
hotel where he had stopped, he would point out the name 
of his “ partner.” He had registered his name as John W. 
Patterson, and pointed out a name just beneath his own as 
the one he had promised to designate. He was afterwards 
left by the sheriff at the mayor’s office during the rest of 
the day, and at night under the charge of the pursuing 
party. There, being asked if he had any money or papers, 
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he pulled out a pocket book and said: “There is the 
pocket book my partner gave me; I don’t know what is 
in it.” The pocket book was found to contain about $400. 
He was then searched to see if he had any money or papers 
sewed up in his clothes. After this search was over, or 
while it was going on, one of the party told the defendant 
he had “better tell the straight truth ; that it was not worth 
while to tell any falsehoods about it; that he might just as 
well tell the exact truth.” The defendant then said: 
“ Boys, I might just as well tell the whole truth. I was 
out there with the wagon. It was my partner that done 
the killing. I tried to get him not to do it, but I could 
not do anything with him; and after it was done I was 
badiy scared and did not know what to do.” 

During the stay in Sedalia something was said about 
a mob, but nothing, it seems, in the defendant’s presence 
or hearing. At night, while he was being guarded at the 
mayor’s office—after his statement as to the killing—several 
men came up stairs and knocked at the door—and one got 
on the roof and looked through the skylight—and upon 
being asked who were there, made no reply, but went off, 
and the persons guarding defendant said they would shoot 
the first man that attempted to come through the door, 
and defendant thereupon remarked: “ Boys, my hair 
stood on end. If it had not been for you they would have 
mobbed me!” 

The next day, accompanied by the sheriff of Pettis 
county, the arresting party took the prisoner to Henry 
county before a magistrate, who committed him to jail. 
On the way there, and when something like fifteen miles 
from Sedalia, near Flat Creek, and while the prisoner and 
Hornbeck were riding along together, the prisoner, his 
hands being free, but his feet tied under the horse, which 
Hornbeck was leading, the rest of the party not being 
within hearing, the prisoner fell into a conversation with 
Hornbeck and commenced speaking again about * his part- 
ner,’ when Hornbeck observed: “It is no use for you to 
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deny this, it is too plain a case.” The prisoner then said: 
“T have been trying to pray all day, and it is not worth 
while for a man to try to pray with a lie in his mouth.” 
He then proceeded to confess that he had no partner; that 
a man named Clark had been east, and was on his way 
back ; had met him in Sedalia; was hired by him to haul 
a load of lumber south; saw Clark with money in his pos- 
session, determined “to get it in some way; made up his 
mind to get the money when they camped on Tebo; but 
Clark, being sick, went up to Bradley’s house near by; 
that he told Clark he was lonesome, in order to induce him 
to come back and sit with him, intending to kill him and 
throw his body into the creek; that Clark promised to 
come back and did so, but the murderous design was frus- 
trated by another wagon driving into camp; for Clark 
remarking there was company for him, returned to the 
house and stayed all night; that the next day, after they 
started, Clark took a chill, fell asleep, and while asleep, he 
knocked him in the head with a hatchet, striking him sev- 
eral blows; took him by the hair of the head, bent his 
head back and chopped his throat with the hatchet. Being 
asked by Hornbeck why he “ butchered the man up so,” 
he said: “I wanted to make a sure thing of it.” The 
prisoner further stated that he would have given the whole 
world if he had not made the first lick, but “ concluded to 
finish it right;”’ that he took Clark’s money, $400, drove 
out on the prairie, threw him out and left him there; drove 
on south of Grand river to the little town of Brownington, 
where the Sedalia and Osceola road crosses that stream ; 
unloaded his load of lumber there, and returned to Sedalia. 
Asked by Hornbeck if not afraid to come right back, he 
said: “No, he thought that was the best plan—that no- 
body would ever suspect him.” After this confession was 
made, Hornbeck called the others of the party, stopped 
them, related what the prisoner had confessed, and the lat- 
ter said it was correct. The testimony is express and pos- 
itive that neither in Sedalia nor on the way to the commit- 
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ting magistrate, were any inducements, either favorable or 
threatening, held out to the prisoner in order to obtain a 
confession from him. 

There is no branch of the law of evidence in such in- 
extricable confusion as that relative to confessions. Cases 
there are in abundance, where in one instance a confession 
has been held clearly admissible, where a confession in like 
circumstances in all substantial particulars, has been held 
clearly inadmissible. The conflict of authority is absolutely 
irreconcilable. We, therefore, shall be content with citing 
some of the authorities and stating our reasons for holding 
the confession, the details of which have already been 
given, as admissible. 

Greenleaf, to whose work we are cited, states: ‘“ Be- 
fore any confession can be received in evidence in a crimi- 
nal case, it must be shown that it was voluntary.” 1 Green- 
leaf Ev., § 219. This assertion in all its broadness is not 
su}/ported by the autherities. Wharton lays down the rule 
quite differently: “In order to exclude evidence of a 
prisoner’s confession, it must appear affirmatively that some 
inducement to confess. was held out to him, by or in the 
presence of some one having authority.” 1 Am. Crim. 
Law, § 698. Roscoe is thought to state the rule more ac- 
curately. He says: “For the purpose of introducing a 
contession, it is unnecessary in general, to negative any 
promise or inducement, unless there is good reason to sus- 
pect that something of the kind has taken place.” Roscoe 
Crim. Ev., 54; 1 Ib., 40; Rex v. Clewes, 4 C. & P. 221; 
Whart. Crim. Ev., § 689; 6 St. Tr. 807; Reg. v. Garner, 1 
Den. C. C. 329; Reg. v. Williams, 3 Russ. on Crimes, 432. 
In the case last cited Taunton, J., said: “A confession is 
presumed to be voluntary unless the contrary is shown, 
and as no threat or promise is proved to have been made 
by the constables, it is not to be presumed.” In that case 
the one of Rex v. Swatkins, 4 C. & P. 548, was commented 
on, but there there were suspicious circumstances attend- 
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ing the confession which brought it within the rule an- 
nounced by Roscoe. 

In the case at bar, as already seen, express denial was 
made of any inducement being held out to the prisoner. 
This denial would, however, avail nothing if, in introduc- 
ing evidence of the confession it appeared that inducements 
were really, though unintentionally, held out. Com. », 
Taylor, 5 Cush. 605. Does the evidence, then, touching 
the confession and the surrounding circumstances bear 
about them indications of such influences that the law will 
not sanction? In short, is there ground for belief that the 
prisoner has falsely accused himself as guilty of a capital 
crime? If these questions be answered in the negative, 
the confession was receivable. It belongs alone, as was 
decided at an early day in this State, to the judicial prov- 
ince to determine as a preliminary question whether a con- 
fession was made with that degree of freedom which ought 
to occasion its admission as evidence. Hector v. State, 2 
Mo. 166. This is the general doctrine. 1 Whart. Crim. 
Law, § 698, and cases cited; 1 Gif. Ev., § 219, and cases 
cited; 1 Chitty Crim. Law, § 570. And unless there was 
manifest error in admitting the confession, its being ad- 
mitted should not cause a reversal of the judgment. Fife 
v. Com., 29 Pa. St. 429. 

We, however, in the exercise of our revisory functions, 
discover no error whatever on this point by the trial court. 
The law is settled now that a confession to be inadmissible 
must be made to an officer of the law, in consequence of im- 
proper influences exerted by him, and if no threat of harm 
or promise of worldly advantage be made by such official, or 
by the master of the accused when directly concerned, the 
confession is admissible. 1 Am. Crim. Law, §§ 686, 692, 
andeases cited; Whart. Crim. Ev., § 651. In the first in- 
stance, when the prisoner was searched in the mayor’s office 
and told he had “ better tell the straight truth,” it does not 
appear that the sheriff was present; it would seem that he 
was not. But evenif he was, it is difficult to see how these 
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words from one not in authority, could be regarded by the 
accused in the light of either a promise of benefit or a 
threat of injury. And a mere adjuration to speak the 
truth does not vitiate the confession, no threats or promises 
being employed. Whart. Crim. Ev., § 647, and cases cited. 
But no confession was made in Sedalia, and none until the 
next day when, perhaps, in another county, and when the 
party ot citizens had shown themselves the previous night 
ready and willing to protect the prisoner from any supposed 
attempt at violence. In a case which arose in Alabama, a 
confession was held admissible, notwithstanding that on 
the day before the prisoner, when confined, was actually 
threatened by third persons with violence. Mose v. State, 
36 Ala. 211. Here the visit at night by third persons to 
the mayor’s office may have resulted from a mere idle or 
impertinent curiosity. At any rate, we are not disposed 
to regard any apprehensions which may have arisen to 
the prisoner’s mind as still continuing at the time he con- 
tessed. 

Nor does it matter that the feet of the prisoner were 
tied at the time. Franklin v. Slate, 28 Ala. 9. Nor can 
the words of Hornbeck, when conversing with the prisoner, 
be held as calculated to excite either hope or fear of either 
temporal benefit or injury. State v. Grant, 22 Me. 171. 
They amount to neither promise nor threat. So that even«._ 
should Hornbeck be regarded as a person in authority, this 
tact should not exclude the confession. In Hawkins v. The 
State, 7 Mo. 190, the sheriff observed to the prisoner that 
“It would be better in the long run to tell the truth about 
the matter, and not any lies,” but gave no reason why it 
would be better, and the confession made to a third person 
in the presence of the officer and occurring a few minutes 
thereafter, was held admissible. So in Fouts v. The State, 
8 Ohio St. 98, where the accused, being placed in custody, 
was told by his custodian: “If he was guilty it would 
not put him in any worse condition, and he had better tell 


the truth at all times ;” and held no ground for excluding 
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the confession. So, also, in New Hampshire, where the 
magistrate urged the prisoner to make his statement of 
his whereabouts on the day before, expeditiously, and told 
him also: “ Yon had better tell the truth;” the confession 
was admitted because there were “no promises of favor, 
and no cincumstances of intimidation.” 

The general tendency of modern adjudication is to dis- 
regard any objection as to the admissibility of a confession 
not based upon a threat or promise made or sanctioned by 
a person in authority. Whart. Crim. Ev., § 651. Several 
of the earlier cases in England which went to an extreme 
in rejecting confessions, have been overruled. In eg. v. 
Baldry, 12 Eng. Law & Eq. 590, Park, Baron, observed: “I 
cannot look at some of the decisions without some shame, 
when I consider what objections have prevailed to prevent 
the reception of confessions in evidence; and I agree with 
the observation * * that the rule has been ex- 
tended quite too far, and that justice and common sense 
have too frequently been sacrificed at the shrine of mercy.” 

For the reasons aforesaid, the confession in the case at 
bar must be held properly admitted. 


IV. 


We pass now to the consideration of the proof of the 
corpus delicti. It is claimed that the allegation that James 
G. Clark is dead, has not been proven. The confession to 
Hornbeck does not show what was the christian name of 
the Clark who was killed. The defendant, however, when 
told by the sheriff in Illinois that he was arrested for the 
murder of James G. Clark, in Missouri, in 1868, said “Gen- 
tlemen, [am your man. I did it, and the people there know 
it, and there is no use denying it.” But this express ad- 
mission that the name of the murdered man was James G. 
Clark, and the confession to Hornbeck that “ Clark” was 
murdered by defendant, would not be sufficient, if standing 
alone, to fasten the murder charged in the indictment upon 
him. For in the United States the generally current doc- 
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trine, a doctrine best accordant with humanity, is that an 
extra-judicial confession, uncorroborated, is insufficient for 
a conviction. 1 GIf. Ev., § 217, and cases cited; State v. 
German, 54 Mo. 526. 

Let us see then what corroboration of the confession, 
if any, is afforded by the other testimony in the case. An- 
derson testified: In the spring of 1868, a man named 
James G. Clark, aged about thirty to thirty-five years, and 
having no family, moved to St. Clair county, a few miles 
from Roscoe. He bought a piece of land of Anderson. In 
the fall he left, saying to Anderson that he was going to 
St. Louis to procure money to pay for the land, but he 
never returned or paid for the land. The testimony of 
Roberts, hotel keeper at Osceola, is to the effect that one 
James G. Clark, between thirty and thirty-five years old, 
came to his house in 1867, and stopped there frequently 
and was frequently away; that he had bought a piece of 
land in the western part of the county and was there occa- 
sionally; that in the fall of 1868 he left Roberts’ house to 
go to St. Louis and never returned. Cory testified that in 
July, 1868, he lived a few miles from Roscoe; that he be- 
came acquainted with one James G. Clark, who looked to 
be thirty-five to forty years old, and who had bought a 
piece of land near him and was improving it; that in the 
latter part of November, 1868, he went away, to be tem- 
porarily absent, but never returned. Elliston testified that 
in the spring of 1867, he was living near Roscoe in St. 
Clair county, and knew a man there named James G. Clark. 

In December, 1868, a man named Clark, apparently 
about thirty years of age, stopped and stayed all night 
with one Bradley, who lived near a creek named Tebo, 
where the Sedalia and Carthage road crosses that stream. 
Clark had a young man, quite young looking, twenty-one 
to twenty-three years old, hauling lumber for him, who 
came up to get feed and camped on the creek some 300 
yards distant. After Clark ate his supper, he went toward 
the creek, was gone about fifteen minutes, and then re- 











710 SUPREME COURT OF MISSOURI, 


The State v. Patterson. 


turned; Clark was in poor health, said he was chilling; on 
the day next after the day Clark stopped with Bradley, the 
latter saw the corpse of Clark at Pretty. Bob church; Brad- 
ley was with the party that went to Sedalia, identified the 
young man who was with Clark and camped near his 
house, and the young man said in Sedalia that his name 
was John W. Patterson. Bradley also recognized defend- 
ant as the same man. 

On the Ist day of December, 1868, about ten o’clock 
a. m., Hudson, when going north toward Sedalia, saw a 
young man, (who afterward told him in Sedalia his name 
was John W. Patterson,) at the crossing of Pretty Bob 
creek, where the Sedalia and Osceola road crosses that 
creek, one and a half miles south of Cole’s station, near 
where Hudson lived. The young man was driving a cov- 
ered wagon with a stiff tongue and loaded with lumber, 
and when witness saw him was squatted down, washing 
his hands, while his horses were standing in the creek drink- 
ing. On seeing Hudson the young man jumped up, turned 
his team around and looked at Hudson over his left shoulder. 
Hudson noticed when he crossed the creek that the last 
wagon that crossed the creek was a broad tired wagon. 
Something like a quarter of a mile from that point he ob- 
served that the broad tired wagon had come into the road 
on his left; this was on the open prairie and he could see 
the track plainly. Going further he saw where the same 
wugon had left the road, the two points being distant some 
300 yards, and he continued to notice the wagon track 
until he reached home. On returning home the night of 
the 2nd day of December, he was informed that a dead 
min had been found out on the prairie; went out there 
uext morning, saw the body, went to the wagon tracks he 
had seen on the prairie and from there went to where the 
man was lying, and followed them until they went into the 
road again, at which point it was some 300 yards from the 
body, and some 250 yards from the road out on the prairie. 
The head of the corpse was broken and the skull mashed 
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as if with some hard and dull instrument, as an ax or 
hatchet, and the throat was cut apparently with some sim- 
ilar instrument. Some 150 yards south of the body a 
wheat sack and mackinaw blanket were found, both bloody, 
and on the sack was branded “ Hezekiah W. Patterson, 
Alba, Jasper county, Missouri,” in letters about an inch 
long. A letter containing a similar address had been de- 
posited at the post-office at Cole’s station the day before 
the inquest was held, and the evidence shows that Hezekiah 
W. Patterson lived in Jasper county, Missouri, and the de- 
fendant had been there and was his son. 

It appears further that the road from Sedalia to Ros- 
coe passes through the little town of Brownington; that 
in November or December, 1868, late in the day, a young 
man, apparently eighteen to twenty-one years of age, came 
to that place, driving a broad-tired covered wagon loaded 
with lumber; he was traveling south; said he was from 
Sedalia with a load of lumber; this he unloaded; stayed 
all night; the next morning he left, stating he was going 
back to Sedalia, and went back with the wagon and team 
in that direction. The next day after he left, it being ru- 
mored that a man had been killed on the prairie, the lum- 
ber being examined “blood and plenty of it,” was found 
thereon. In August, 1880, the young man was picked out 
by Avery from among three prisoners as the one seen by 
him at Brownington. 

On the 2nd day of December, 1868, Hill, who lived in 
one mile of Pretty Bob creek and one and a quarter mile 
from where the dead body was found on the prairie, when 
hauling saw-logs in the forenoon, three miles south of Cole’s 
station, saw a heavy two-horse covered wagon on the Se- 
dalia road headed north. The driver of this wagon left 
his team, ran down the hill some 150 yards, and picked 
up something; went back to his wagon, crawled in and 
drove on. Hill was with the arresting party when one 
John W. Patterson was captured at Sedalia; and Patter- 
son, aicer his arrest, being asked by Hill what it was he 
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had picked up, said it was a sheep skin that belonged to 
his father. Hill recognized the wagon in Sedalia; it was 
covered, had a broad tire, stiff tongue; in the wagon was 
a hatchet with some blood on it, and there was blood also 
on the wagon bed. Pursuit being made after the murderer, 
a party of citizens followed the track of a broad-tired 
wagon from where the body was found, om toward Sedalia, 
having learned that a wagon of a certain description had 
returned in that direction. Hudson, who was one of the 
pursuing party, and had seen John W. Patterson at the 
crossing of Pretty Bob creek, also recognized the wagon 
at Sedalia as the one he had seen at the creek ; saw sprink- 
les of blood on the inside of the cover, and Patterson told 
him he remembered, when at the creek, seeing a man cross 
the creek with a span of black mules—the kind of team 
Hudson drove that day. 

When we contrast, when we place in juxtaposition, 
the facts detailed in the confession of the defendant, with 
those established aliunde, there is no room to doubt that 
there is a strong, indeed a very remarkable coincidence be- 
tween those confessed and those otherwise proven. These 
coincidences, above detailed, are so apparent as to need no 
pointing out. It would seem beyond the range of all rea- 
sonable hypothesis that the allegations of facts made ina 
confession, should so closely correspond in their general 
features, and in many of their minute details with those 
established by outside testimony, and yet the self-accusing 
confessor be held guiltless of the crime whereof he is 
charged. It is unnecessary that the corpus delicti be estab- 
lished by direct and positive testimony; that, in addition 
to the confession, the dead body be positively and directly 
identified as that of the person charged in the indictment 
to have been murdered. It is sufficient, in addition to the 
extra-judicial confessions, which in this instance in express 
terms admit all that the indictment charges, that there be 
such extrinsic corroborative circumstances, as will, taken 
in connection with the confession, produce conviction of 
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the defendant’s guilt in the minds of the jury. It has 
often been ruled by this court that confessions uncorrobo- 
rated by circumstances are insufficient. Robinson v. State, 
12 Mo. 592; State v. Scott, 39 Mo. 424; State v. German, 54 
Mo. 526. This is equivalent to asserting their sufficiency 
when meeting with the necessary corroboration. But such 
suppletory evidence need not be conclusive in its charac- 
ter. When a confession is made, and the circumstances 
therein related correspond in some points with those proven 
to have existed, this may be evidence sufficient to satisfy a 
jury in rendering a verdict asserting the guilt of the ac- 
eused. ‘ Full proof of the body of the crime, the corpus 
delicti, independently of the confession, is not required by 
any of the cases; and in many of them slight corroborat- 
ing facts were held sufficient.” People v. Badgley, 16 Wend. 
53; People v. Hennessey, 15 Wend. 147. and cases cited; 
Bergen v. People, 17 Ill. 426; State v. Lamb, 28 Mo. 218; 
Daniel v. State, 63 Ga. 339; People v. Rulloff, 3 Parker Cr. 
R. 401. It may be safely affirmed that rarely, if ever, in 
the annals of criminal jurisprudence, has a case been found 
where the confession of a prisoner has been so thoroughly 
supported and corroborated in essential points as in the 
present instance. 
v. 

So far as concerns the instructions, it suffices to say 
that the first in behalf of the State correctly detines the 
offense of which the defendant was convicted; and it is 
impossible that the others likewise given for the State, 
though incorrect, could have operated prejudicially to the 
defendant, and an instruction touching any degree of hom- 
icide other than murder in the first degree, would have 
been unwarranted by the evidence. State v. Hopper, 71 
Mo. 425; State v. Talbott, ante, p. 347. 


Wie 


As to the admission of testimony respecting the letter 
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put in the post-oftice at Cole’s station, there would seem to 
exist good reasons for its admissibility. It was addressed 
to the defendant’s father ; that address corresponded with 
that on the sack near the scene of the murder, and the 
office where the letter was deposited was on the road 
traversed by the defendant in coming from and returning 
to Sedalia. The question was not what were the contents 
of the letter, but the fact whether such a letter had been 
mailed at the locality mentioned. 


VIL. 


Relative to the other testimony concerning the lum- 
ber, trunk and other articles said to belong to the deceased, 
it is enough to say that the evidence otherwise so clearly 
establishes defendant’s guilt that evidence of such a nature 
could not have changed the result. Rex v. Ball, 1 Russ. & 
Ry. 132. 

It only remains, therefore, to say that the sentence 
pronounced by the circuit court must be carried into exe- 
cution. All concur. 
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ADMINISTRATION. 


VENDOR'S LIEN : JURISDICTION OF CIRCUIT COURT, VENDEE BEING 
peaD. There is nothing in the administration law that ousts the 
jurisdiction of the circuit court to enforce a vendor’s lien against 
property in the hands of the devisee of a deceased vendee. Edmon- 
son v. Phillips, 57. 


——: ITS ENFORCEMENT AFTER DEATH OF VENDEE. The fact that 
the holder of a note given for the purchase money of land has pro- 
cured its allowance against the estate of the vendee, deceased, will 
be no obstacle to the enforcement of a vendor’s lien against the land 
itself in the hands of the devisee. Jb. 


EFFECT OF ADMINISTRATOR’S SALE ON HOMESTEAD RIGHT: 
BURDEN OF PROOF. An administrator's sale will not divest the home- 
stead right of the widow and minor children of the decedent, unless 
it is made to pay debts contracted before the filing of the deed un- 
der which they claim. The burden of proving that it was so made 
rests upon one denying their right. Rogers v. Marsh, 64. 


FINAL JUDGMENT: APPEAL. The mere investigation and computa- 
tion of the amount due upon a claim presented against an estate, 
is not a final judgment, from which an appeal may be taken. 
There is no judgment until an order is entered allowing such 
amount as a claim against the estate and classifying the same. Cohen 
v. Atkins, 163. 


PROCEEDINGS AGAINST ESTATE OF DECEASED CURATOR FOR AN AC- 
counTinG. In 1876 there was no statute authorizing proceedings 
to be taken in the probate court against the legal representatives of 
a deceased curator for the purpose of ascertaining the amount of the 
ward’s assets in the hands of the curator at the time of his death 
Prior to the Revision of 1855, and to a limited extent, since the Re« 
vision of 1879, (2 2614,) such proceedings have been authorized. J); 


EXHIBITION OF DEMANDS : WAIVER: FRAUD. There was nothing in the 
conduct of the administrator, in this case, which amounted to a 
waiver of formal exhibition of the plaintiffs’ demand, or operated as 
a fraud upon the plaintiffs. Pfeiffer v. Suss, 245. 
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WHEN A DEMAND is “LEGALLY EXHIBITED :”” CLASSIFICATION 
OF DEMANDs. A claim is not “legally exhibited” against the estate 
of a decedent, within the. meaning of section 5, page 102, Wagner's 
Statutes, (R. S. 1879, 2 188,) so as to authorize its allowance and class- 
ification until it has been shown to the administrator with a view to 
procuring its allowance. Exhibition for some other purpose, as, for 
example, in the course of negotiations and with a view solely to 
compromise, is not such an exhibition as the statute contemplates, 
and cannot, therefore, be considered in determining the class to 
_ a demand against the estate of a decedent should be assigned. 
Ib. 





Section 5 contemplates something more than a 
mere deliv ery of the demand to the administrator. There must be 
something said, done or written to indicate that the intention is to 
procure its allowance. Ib. 


: ADMINISTRATOR’S REPORT OF CLAIMS, NOT EVIDENCE FOR CLAIM- 
ANT. The report required by section 7, page 102, Wagner’s Statutes, 
to be made by the administrator to the court at each settlement, 
showing what demands have been exhibited to lim, is not evidence 
of which the claimant may avail himself to determine the class to 
which his allowance shall be assigned. Jb. 


: CLAIM CANNOT BE MADE PIECEMEAL. A creditor having a de- 
mand against an estate consisting of several items, cannot divide it 
into several parts and exhibit it to the administrator or present it 
to the court for allowance by piecemeal. Jb. 


DEDICATION: EXECUTORS, An executor has no power to dedicate 
land of the estate to public use, unless there be some provision in 
the will or an order or decree of a court of competent jurisdiction 
authorizing it. Kaime v. Harty, 316. 


ACCOMMODATION INDORSEMENT: EXECUTORS. An executor per- 
mitted his co-executor to use money of the estate for his own 
purposes, taking the note of the latter with an aceommodation in- 
dorser payable to both of the executors. The court inclines to the 
opinion that the first executor was a holder for value, with the right 
to enforce the note against the indorser. J aulkner v. Faulkner, 327. 


CONTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A 
party bound in acontract with others, whereby he becomes both 
obligor and obligee, cannot maintain an action on the contract at 
law, if the contract be joint only; but he may if it be joint and 
several. Thus a note executed by one of two executors in favor of 
himself and his co-executor, may be enforced by the two by action 
against the indorsers. Jb. 


PROMISSORY NOTE: CONSIDERATION: EXECUTORS. A note given by 
an executor in favor of himself and his co-executor for money of 
the estate used by himself, is not void for want of consideration. 
Ib. 


SALE OF LANDS, THE PURCHASE MONEY OF WHICH DECEASED HAS NOT 
PAID. The sale of the interest of a decedent in land which he 
has bought but not fully paid for may, under section 3, page 94, 
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Wagner's Statutes, be either public or private, as the court may 
order, or if the order be silent on the subject, then as the adminis- 
trator may choose. If the land be subject to a deed of trust for the 
purchase money, but the court be not apprised of that fact, a pri- 
vate sale by the administrator, in the absence of anything in the or- 
der to the contrary, cannot be attacked in a collateral proceeding. 
Whether it could be so attacked, if the court making the order were 
at the time, apprised of the existence of the deed of trust, quaere ? 
Hand v. Motter, 457. ' 


ON ESTATE OF NON-RESIDENT. Administration may be taken out in 
this State upon the estate of a non-resident, whether there be any 
administration in the state of his residence or not. Wood v. Mat- 
thews, 477. 


PARTNERSHIP PROPERTY: WIDOW’S ALLOWANCE. The widow of a 
deceased partner is not entitled to draw anything from the partner- 
ship estate until all the partnership debts are paid; and this though 
the individual estate be inadequate to pay her widow’s allowance. 
Julian v. Wrightsman, 569. 


InreREst. An administrator is properly chargeable with interest 
where he makes any misapplication of the assets of the estate, or 
where he buys property of the estate from himself. Jb. 


CREDITS ALLOWED ON FINAL SETTLEMENT: BURDEN OF PROOF. Before 
an administrator will be allowed credit on his final settlement for 
an uncollected note as insolvent, he must show that it could not 
have been collected during the time that he had charge of the es- 
tate. Julian v. Abbott, 580. 


CARE AND DILIGENCE REQUIRED OF ADMINISTRATOR: HOW FAR LIA- 
BLE FOR ACTS OF AGENT. An administrator is bound to use all 
the care, diligence and caution in the management, collection and 
protection of the assets of the estate that a prudent and careful 
business man would use in the care and management of his own 
business, and if necessary, may employ an agent to assist him in 
the collection of the assets of the estate, but if loss occurs by reason 
of the management or financial failure of the agent without any 
collusion, negligence or inattention on his part, he is not liable for 
the loss. Jb. 


ADMINISTRATOR'S LIABILITY ON HIS BOND. No action lies against an 
administrator upon his bond for failure to pay an allowance against 
the estate, until an order is made by the probate court authorizing 
payment. The State ex rel. Shinn v. Stafford, 658. 


ADVERSE POSSESSION. 


CoLor or t1TLE. Where the parties to a deed undertook by verbal 
contract to rescind the deed, and the grantor thereafter remained in 
the actual possession of a part of the land, claiming title under the 
rescission; eld, that he was in under color of title, and that his 
possession extended to the whole tract described in the deed. Hughes 
v. Israel, 538. 
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EJECTMENT: ADVERSE POSSESSION: EVIDENCE. Where the defend- 
ant in ejectment relies upon mere possession, his evidence must 
distinctly show the limits of his possession. Jb. 


AFFRAY. 


An indictment for an affray framed under section 6, page 491, Wagner's 


Statutes, charged that defendant “ on, etc., at, etc., did, in a public 
place, unlawfully assault one C, and beat, strike, kick and bruise 
him, which assault, so as aforesaid, was in an angry and quarrel- 
some manner, to the disturbance of others, the citizens of said 
county,” etc. Held, sufficient. The State v. Dunn, 586. 


APPEALS. 


By GUARDIANS AND cuRATORS. See Patter v. Todd, 101. 


From county courts. See Colville v. Judy, 651. 


l. 





APPLICATION OF PAYMENTS. 


TAKING USURY: APPLICATION OF PAYMENTS: STATUTE OF LIMITATIONS. 
A note discounted by a national bank at a usurious rate of interest 
was several times renewed, and partial payments were made by 
the debtor. Held, that since the national banks are forbidden by 
the act under which they are organized to take usurious interest, 
such payments were to be applied in reduction of the principal. 
The Moniteau National Bank v. Miller, 187. 


APPLICATION OF PAYMENTS: CORPORATION: PARTNERSHIP. When 
a corporation has been formed by the members of a firm, succeed- 
ing to the liabilities of the firm, payments made generally by it, on 
an account originating in the business of the firm and continued by 
itself, may be applied by its creditor to such items of the account as 
as he may choose; and the fact that a person isa stockholder in 
the corporation who was not a member of the firm, will not affect 
the rule. Gerard B. Allen & Co.v. The Frumet Mining & Smelting 
‘umpany, 688. 


ATTACHMENT. 


WHAT CONSTITUTES A FRAUDULENT “ DISPOSITION” OF PROPERTY. 
Section 398, Revised Statutes 1879, authorizes attachment to issue 
in the following, among other cases: (7) Where the defendant 
has fraudulently conveyed or assigned his property, so as to hin- 
der or delay his creditors. (8) Where the defendant has fraudu- 
lently concealed, removed or disposed of his property or effects, so 
as to hinder, etc. Held, that the word disposed, as here used, covers 
all such alienations of property as may be made in ways not other- 
wise pointed out in the statute; for example, pledges, gifts, pawns, 
bailments and other transfers and alienations which may be effected 
by mere delivery and without the use of any writing, assignment or 
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conveyance. It does not include any species of conveyance. Hence, 
a charge that defendant has fraudulently disposed of his property, 
is not supported by proof that he has executed a fraudulent mort- 
gage. Bullene v. Smith, 151. 


2. FoRM OF JUDGMENT IN ATTACHMENT. A judgment in an attach- 
ment suit against a defendant who has appeared to the action, should 
be a general one, not a special judgment against the property at- 
tached. Following Kritzer v. Smith, 21 Mo. 296. Borum v. Reed, 461. 


LIABILITY FOR WRONGFUL ATTACHMENT. See Kuhn v. Weil, 213. 


ATTORNEYS. 


Power To DisBAR. The St. Louis criminal court has no power to dis- 
bar an attorney or to suspend him from practice. This power is 
vested by statute in the Supreme Court, the St. Louis court of ap- 

als and the several circuit courts only. The State ex rel. Jones v. 
ighlin, 443. 


ALLOWANCE OF FEES, IN PARTITION CASES, See The Lucas Bank v. 
King, 590. 


BAILMENTS. 
Sree Deposit. 


PLEDGE. 


BANKRUPT LAW. 


Tue State courts will not enforce an executory contract in violation of 
the bankrupt law. Louthan v. Stillwell, 492. 


BILLS OF EXCHANGE, 


1. OvVER-DRAFT: WHAT IS NOT A PARTIAL ACCEPTANCE, WHAT IS. A 
promise in writing to pay a draft to be drawn for a sum named, is 
an authority to draw for that sum and no more. If the draft be 
drawn for more, the promisor will not be bound to pay any part of 
it. The rule is otherwise in the case of a drait in existence at the 
time the promise is made. In such case the promise will be treated 
as a partial acceptance, and the promisor will be bound to that ex- 
tent. Brinkman v. Hunter, 172. 


2. Promise To accept. Section 537, Revised Statutes 1879, does not 
affect the rights of parties to a written promise to accept a draft. It 
is confined in its operation to verbal promises. Jb. 


3 PLEADING’: ONE CAUSE OF ACTION STATED IN TWO COUNTS: ELECTION. 
Plaintiffs sued upon a written promise to pay a draft. Their peti- 
tion was in two counts. In the first the writing was declared ona 
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an acceptance of the draft. In the second they sued for a breach of 
the promise to accept. The trial court refused to compel them to 
elect on which count they would proceed. Held, no error. Jb. 


BILLS OF LADING. 


DELIVERY PASSES TITLE TO Goops. A bill of lading is the representative 
of the goods for which it is given, and its delivery will pass title to 
them as effectually as an actual sale and delivery of them. Nor 
will the fact that it is indorsed to a third party prevent the delivery 
having this effect, where the bill accompanies a draft drawn upon 
such third party. Nor in a contest with a subsequent purchaser of 
the goods for value and without notice, claiming them by indorse- 
ment of a duplicate bill of lading and actual delivery of the goods, 
is it material that the bill first delivered was given in part payment 
of or as collateral security for a pre-existing debt, and not fora 
present advance of money. Skilling v. Bollman, 665. 


BONA FIDE PURCHASER. 


=RIFF’S CLERK PURCHASING AT SHERIFF’s SALE. See Massey v. Young, 
260. 


See Biius or LApINa. 


FRAUDULENT CONVEYANCES. 


BONDS. 


DELIVERY BOND FOR GOODS TAKEN IN £xEcuUTION. See Hundley v. Fil 
bert, 34. 


INDEMNIFYING BOND TO SHERIFF. See Norris to the use of Schwartz v. 
Brunswick, 256. 


Curator’s Bonp. See Garton vy. Botts, 274. 
4 


See ADMINISTRATION. 


GUARDIAN AND WARD. 


BURGLARY. 


ACCOMPANIED BY LARCENY. See The State v. Davis, 129. 


CARRIERS. 


See FErRRIEs. 
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RAILROADS. 


CHANGE OF VENUF. 


SEE VENUE. 


COLLATERAL SECURITY. 
See Biius or Lavina. 


PLEDGE. 


COMPUTATION OF TIME. 


8 T0 NoTICE TO Quit. See Johnson vy. Douglass, 168. 


CONFLICT OF LAWS. 


LAW OF SISTER STATE: EVIDENCE. What is the law ofa sister state 
is a question of fact, to be proved like any other fact by appropriate 
evidence. In the absence of such evidence, it will be presumed that 
the common law is in force. Meyer v. McCabe, 236. 


HusBAND AND WIFE: TITLE TO PERSONAL PROPERTY. The act of 
March 12th, 1875, in relation to married women’s property, (R. S. 
1879, 2 3296,) does not change the relative rights of husband and 
wife to personal property acquired in another state and brought by 
them, since the passage of that act, into this State. Jb. 


Bankrupt LAw. The State courts will not enforce an executory 
contract in violation of the bankrupt law. Louthan v. Stillwell, 492. 


CONSTITUTIONAL LAW. 


TiIvLE OF AcTs: SECTION 2807 OF THE CHAPTER ON JUSTICES OF THE 
Peace. It is well settled that the object of constitutional provis- 
ions such as section 28, article 4 of our State constitution, which de- 
clares that “no bill . ” shall contain more than one 
subject, which shall be clearly expressed in its title,” is to prevent 
the conjoining in the same bill of incongruous matter, and subjects 
having no legitimate connection or relation to each other, and in no 
way germane to the subject expressed in the title, and to prevent 
surprise or fraud upon members of the legislature, rather than em- 
barrass legislation by making laws unnecessarily restrictive. Such 
provisions are liberally construed; and it is held that if the title of 
an original act is sufficient to embrace a provision contained in an 
amendatory act, it will be good, and it need not be inquired whether 
the title of the amendatory act would of itself be sufficient. 

Section 2807, Revised Statutes 1879, provides for the election of 
justices of the peace and fixes their tenure of office. Chapter 44 of 
which this section forms part, was passed under the title: ‘‘An act 
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to revise and amend chapters 176 to 186, inclusive, regulating the 
jurisdiction and procedure before justices of the peace in civil 
cases.”” The chapters referred to are chapters of the General Stat- 
utes 1865, under the general title “‘Of justices of the peace and their 
courts.”” Upon the principles above laid down, Held, that section 
2807 is not void as being in contravention of section 28, article 4 of 
the constitution. The State ex rel. The Attorney General v. Ranson, 78. 


EXTENSION OF TERMS OF OFFICE: JUSTICES OF THE PEACE. Section 
2807, Revised Statutes 1879, provides for the election of justices 
of the peace throughout the State at the general election in 1882, 
and declares that every justice of the peace in office at the time of 
the enactment of the section shall continue to act as such until 
the expiration of his commission and until his successor shall be 
elected and qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and uniform time 
for the election of justices of the peace. One of its effects was to 
prolong by two years the terms of office of justices elected in 1876. 
These justices were elected for a term of four years, and by the law 
in force at the time of their election, were to hold until their suc- 
cessors should be elected and qualified. Section 8, article 14, consti- 
tution 1875, provides: ‘“* 4 nor shall the term of any office 
be extended for a longer period than that for wliich such officer was 
elected or appointed.” Held, that section 2807 is not in conflict with 
the constitutional provision. The object of the provision is to prevent 
special legislation in favor of particular incumbents of office. It 
was not intended to interfere with the legislature in the exercise of 
its power of making such reasonable changes in the times of elect- 
ing public officers as the public interest and convenience might re- 
quire. The fact that section 2807 results incidentally in extending 
the terms of some justices of the peace, is not sufficient to invali- 
date it. Ib. 


Tue principle is reaffirmed that courts should never declare a stat- 
ute void, unless its nullity and invalidity are placed, in their judg- 
ment, beyond a reasonable doubt. Jb. 


On the authority of The State v. Fancher, 71 Mo. 460, section 1561, 
Revised Statutes 1879, is held constitutional. The State v. Connelly, 
235. 


CONSTITUTION OF 1875, AS AFFECTING COMMON PLEAS AND PROBATE COURTS. 


See Edwards v. Newton County, 636. 


CONTRACTS. 


DEBT, INDIVISIBLE WITHOUT CONSENT OF DEBTOR. A creditor cannot, 
without the consent of his debtor, make a valid assignment of a 
part of his claim. Beardslee v. Morgner, 22. 


One who signs a note after it has been delivered and after the con- 
sideration has passed between the original parties, incurs no lia- 
bility thereon. McMahan v. Geiger, 145. 


ADMINISTRATION: CLAIM CANNOT BE MADE PIECEMEAL. A creditor 
having a demand against an estate consisting of several items, can- 
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not divide it into several parts and exhibit it to the administrator 
or present it to the court for allowance by piecemeal. feiffer v. 
Suass, 245. 


CONTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A party 
bound in a contract with others, whereby he becomes both obligor 
and obligee, cannot maintain an action on the contract at law, if the 
contract be joint only; but he may if it be joint and several. Thus 
a note executed by one of two executors in favor of himself and his 
co executor, may be enforced by the two by action against the in- 
dorser. Faulkner v. Faulkner, 327. 


Liabiuiry OF ASSIGNEE OF A conTRAcT. A ferry company entered 
into a contract with a railroad company, whereby it granted to the 
railroad compnny a site for a depot and right of way, and the rail- 
road company, on its part, agreed to give to the ferry company the 
ferrving of all goods required to be transported between certain 
points. The contract contained a provision authorizing its assign- 
ment, and stipulating that all its covenants should be binding on 
the assignee. An assignment was subsequently made on the ex- 
press condition that the assignee should take subject to all the cov- 
enants. The contract had been entered into in the first instance at 
the request of the assignee and with a view to the assignment. 
Held, that while the assignee might not be bound by the covenant 
in relation to ferrying as a covenant running with the land, yet he 
was bound by virtue of the other stipulations, and was liable for a 
breach of such covenant. The Wiggins Ferry Company v. The Chi- 
cago & Alton Railroad Company, 389. 


RAILROAD COMPANIES: POWER TO CONTRACT WITH CONNECTING 
Lines. A railroad company has power to contract with another cor- 
poration to complete the transportation of goods whose destination 
is beyond the terminus of its own line. J6. 


AVOIDANCE OF CONTRACT AS AGAINST PUBLIC POLICY. Before a party 
who is enjoying the fruits of a contract can avoid liability there- 
under on the ground that it is against public policy, he must make 
it clearly manifest that this objection is well founded, and must 
also restore to the other party all that he received as a consideration 
for the promise which he seeks to avoid. Jb. 


A CONTRACT HELD NOT VOID AS AGAINST PUBLIC POLICY, OR IN RE- 
STRAINT OF TRADE. A_ railroad company requiring a ferry to 
complete the transportation of its freights and passengers at a ter- 
minal point, entered into a contract with a ferry company by which 
it bound itself to give all its ferrying business at that point to that 
company, and agreed not to employ any other. The ferry company, 
on its part, agreed to “furnish and maintain wharf and steam ferry 
boats sutlicient to do with promptness and dispatch all the ferrying 
of passengers and freight requiring it.” Held, that this contract was 
not void as being against publie policy, because it bound the ferry 
company to furnish all the facilities that the public interests required. 
Nor was it void as being in restraint of trade. Contracts are held 
void on this ground only when they operate a general restraint of 
trade. This contract was limited in its operation to a single place, 
and at that place did not wholly prohibit the ferrying business, but 
only limited it to one company. Jb. 
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MEASURE OF DAMAGEs. The plaintiff, a ferry company, entered 
into a contract with defendant, a railroad company, whereby it 
bound itself at all times to keep sufficient-ferry boats and appli- 
ances to do all the railroad company’s ferrying, and the railroad 
company, on its part, bound itself to give all its ferrying to that 
company. The ferry company was prepared at all times to comply 
with the contract, but the railroad company gave its ferrying to an- 
other company. In an action for breach of contract; Held, that 
the profits on all the business thus diverted were the true measure 
of damages. /b. 


A NOTE CONSTRUED TO BE A CONTRACT OF INDEMNITY. A note was 
given in the following form: “One day after date we, or either 
of us, promise to pay 8S. P. B. $1,153.10, with interest at eight per 
cent from date, value received. This note for purpose of paying J. 
B. $87 ; paying J. R. A. $953.10; and all other debts which S. P. B. 
is security for.” Held, that the note was intended as an indemnity 
to S. P. B., and that he could not maintain an action upon it until 
he had paid the debts for which he was surety. Borum v. Reed, 461. 


Bankrupt Law. The State courts will not enforce an executory 
contract in violation of the bankrupt law. Louthan v. Stillwell, 492. 


Sate on Sunpay. Where goods are selected and set apart and the 
rices agreed upon on Sunday, but by the contract they are not to 
e delivered till the next day, and they are not delivered till then, 

the transaction cannot be avoided as a sale made on Sunday. Rosen- 

blatt v. Townsley, 536. 


: SEVERABLE Contract. If other goods are selected and their 
prices agreed upon at the same time, and they are delivered imme- 
diately, but only for the inspection of a third party, this part of the 
transaction may be severed and will not invalidate the rest. Jb. 


TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. MONEY 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterward claim it. Ridge v. 
Olmstead, 578. 


MUTUAL STIPULATIONS: CONSIDERATION. A memorandum of agree- 
ment was written in the following form: ‘“ Lead from B. to St. 
L. at 22} per 100. All lead shipped by C. & R. to be forwarded 
by M. R., F =. & G. RR. at above rates from January Ist, 1873, 
to January '!st, 1874, and above rates guaranteed for same time.” 
Held, that the import ot the memorandum was that the railroad 
company was to transport and C. & R. were to deliver to the com- 
pny for transportation at 224 cents per 100 pounds all lead ship- 
ed by C. & R. within the year 1873 to St. L.; that C. & R. did not 
bind themselves to ship any lead; but they did bind themselves to 


ship over the road of this company any lead they should ship to 
St. L., and that this was sufficient consideration for the company’s 
guarantee of rates. Riggins v. The Missouri River, Fort Scott & Gulf 
Railroad Company, 598. 


—-———: INFORMAL MEMORANDUM OF AGREEMENT. Where parties make 
and sign a memorandum of agreement with the understanding that 
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a formal contract embracing the same stipulations is thereafter to 
be written out and executed, if they afterward act upon the memo- 
randum, it will be treated as a valid and binding contract, though 
never written out in a formal manner. Ib. 


RESCISSION ON CONTRACT: PLEADING. If rescission be relied upon 
as a defense to a contract, it must be specially pleaded. Proof of 
the fact will not be admitted under a pleading which only denies 
the making of the contract and avers a breach of it. Ib. 


CoNTRACT FOR PERSONAL SERVICE: EFFECT OF ABANDONMENT. Itis the 
settled law of this State that when one person contracts to labor for 
another for a specified term and leaves the service of his employer 
before the expiration of such term, without any cause proceeding 
from the employer, or the act of God, he cannot maintain an action 
for the value of the services he has rendered. arp v. Tyler, 617. 


AN INSTRUMENT HELD NOT A PROMISSORY NOTE. See First National Bank 
of Carthage v. Jacobs, 35. 


ASSIGNMENT OF PATENT RIGHT: FAILURE OF CONSIDERATION, See Shep- 
herd v. Jenkins, 510. 


CONVERSION. 


LANDLORD AND TENANT: CONVERSION. Refusal by a landlord to 


permit a tenant entitled to remove a building from the demised 
premises to exercise his right, isa conversion. Neiswanger v. Squier, 
192. 


CORPORATIONS. 


A TRANSACTION HELD NOT TO BE A WITHDRAWAL OF CORPORATE ASSETS 
BY STOCKHOLDERS. As part of a contract of reinsurance entered 
into between two life insurance companies, the reinsuring com- 
pany agreed to issue its own stock in exchange for stock of the re- 
insured company to all such stockholders of the latter as should 
apply for the same within a specified time, and then to pay for its 
own stock so issued the par value thereof, if demanded by the 
stockholders within a further specified time. In consideration 
of the liabilities incurred by the reinsuring company under the 
contract, the other company transferred to it all of its assets, and 
out of these such of the stockholders of the reinsured company as 
chose to avail themselves of the contract were paid. An action 
having been brought by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the 
amount so paid him; Held, that it could not be maintained. Bent 
v. Hart, 641. 


UsurRY BY NATIONAL BANKS. See The Moniteau National Bank v. Mil- 
ler, 187. , 


CHANGE FROM PARTNERSHIP TO CORPORATION: APPLICATION OF PAYMENTS. 
See Gerard B. Allen & Co. v. The Frumet Mining & Smelting Com- 
pany, 688. 
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COsTs, 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 
ment for treble damages is rendered upon a verdict ascertain- 
ing the actual damage sustained, no costs will be taxed against 
the successful party on account of a tender made by the other if 
the tender was less than the amount of the judgment. It is not 
sufficient that it was as great as the verdict. Henry v. Lowe, 6. 


LIEN OF DECREE ROR Costs. See MelIlwrath vy. Hollander, 105. 


On ArpEAL. See Peck y. Childers, 484. 


COUNTY. 


NoT LIABLE FOR ACTS OF COUNTY COURT: ROADS. To prevent in- 
jury toa county road the county court caused a mill race which 
crossed the road, to be filled up. Held, that the county was not 
liable to the owners of the mill for the consequent injury to their 
property. Following Reardon v. St. Louis Co.,36 Mo. 555. Swineford 
v. Franklin County, 279. 

TAXEs: county court. County courts have power to compromise 
disputed claims for taxes. The St. Louis, Iron Mountain & Southern 
Railway Company v. Anthony, 451. 


COURTS. 


ELECTION OF PROBATE JUDGES. Section 1192, Revised Statutes 1879, 
provides that “in every county where, under existing laws, there 
shall be a judge of probate whose term of office does not expire 
until the Ist day of January, 1881, there shall be a judge of probate 
elected at the general election in the year 1880.” Held, that this 
section did not authorize the election at the general election in 1880 
of a successor to a judge of probate whose term expired in August, 
1880. The State ex rel. The Attorney General v. Gammon, 421. 


HoLtT COUNTY PROBATE COURT: ITS JURISDICTION IN SETTLEMENT OF 
PARTNERSHIP ESTATE. Under the actsestablishing the probate court 
of Holt county and defining its jurisdiction, (Acts 1866, p. 84, 26; 
Acts 1870, p. 224, 21,) that court had jurisdiction of a suit brought 
hy the administrator of the individual estate of a deceased partner 
against the administrator of the partnership estate and the surviv- 
ing partner, the object of which was to have an account taken, to 
have a receiver appointed for the partnership property pending the 
suit, and to have the property sold and the proceeds applied in pay- 
ment of partnersh?p debts as far as needed, and to have the surplus 
paid to plaintiff. Caldwell v. Hawkins, 450. 


THE PROBATE AND COMMON PLEAS COURT OF NEWTON COUNTY: 
JUDGE’S SALARY. Upon a review of the constitutional provisions 
and the acts of the legislature affecting the court of probate and 
common pleas of Newton county, this court holds that the result of 
section 3 of the schedule to the constitution of 1875 and the act of 
April 9th, 1877, (Sess. Acts, p. 111,) was to continue the probate 
jurisdiction of that court till the Ist day of January, 1879, and to 
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extend the term of office of the judge to the same time, or two 
years beyond that for which he was elected; that the effect of sec- 
tion 5 of the schedule was to take away the common pleas jurisdic- 
tion of the court after the 1st day of January, 1877, but not to abol- 
ish the court itself; and that the judge, notwithstanding this cur- 

tailment of jurisdiction was entitled to draw salary during the years 
1877 and 1878, at the same rate as before. Edwards v. Newton 
County, 636. 


THE PROBATE COURT OF CARROLL counTy, As organized under, the 
act of January Ist, 1860, (Sess. Acts 1859-60, p. 45,) had jurisdic- 
tion of an action on an administrator’s bond. The State ex rel. 
Slunn v. Stafford, 658. 


PoweR TO DISBAR ATTORNEYS. See The State ex rel. Jones v. Laugh- 
lin, 443. : 


APPEALS FROM CouNTY couRT. See Colville v. Judy, 641. 


CURATOR. 


See GUARDIAN AND WARD. 


CRIMINAL LAW. 


CRIMINAL LIABILITY OF PRINCIPAL FOR ACTS OF AGENT. A _ prin- 
cipal is not criminally responsible for the acts of his agent done in 
his absence, without his knowledge and against his directions. The 
State v. McGrath, 181. 


Tne evidence in a criminal case must show in what county the 
offense was committed. 6. 


IGNORANCE OF THE LAW, NO EXCUSE FOR CRIME: LARCENY. Section 
1315, Revised Statutes 1879, makes it larceny for the finder of lost 
property to make way with, or secrete the property with intent to 
convert it to his own use, with intent to defraud the owner. In an 
indictment founded on this section; Held, that evidence offered by 
the defendant to show that it was a general belief among the col- 
ored people that property found, having no marks upon it to indi- 
cate its ownership, belonged to the finder, was properly excluded. 
ee of the law is no excuse forits violation. The State v. 
Welch, 28 


DEFENDAN?T’s TESTIMONY. A defendant in a criminal case may 
testify as to the intent with which he did the act charged. The 
State v. Banks, 592. 


Instructions. In determining what instructions are to be given, 
the testimony of the defendant must be considered, the same as 
that of any other witness; and if upon a trial for murder he testi- 
fies to a state of facts which would constitute murder in the second 
degree, instructions appropriate to that offense must be given, though 
his testimony be at variance with that of every other w itness in the 
ease. Ib. 
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Instructions. It is the duty of the trial court in a criminal case to 
give correct instructions, whether asked or not ; and if it fails to do 
so, the judgment will be reversed on appeal. 

But per Norton, J., dissenting: This should not be done, unless 
the attention of the trial court be pointedly and specifically called 
to the error. Ib. 


RECENT POSSESSION OF STOLEN PROPERTY: PRESUMPTION OF GUILT. 
The presumption of guilt growing out of the recent possession of 
stolen property is a presumption of law, and, in the absence of 
other rebutting evidence, must be met by proof on the part of the 
accused accounting for his possession in a manner consistent with 
his innocence, or it will become conclusive against him. It is not 
a mere presumption of fact, to be weighed with other evidence in 
the case. The State v. Kelly, 608. 


CoNnFESSIONS OF CRIME. When a confession has once been ob- 
tained by means of hope or fear, other confessions subsequentl 
made are presumed to come from the same motive, and are inad- 
missible until it is shown that the original influence had ceased to 
operate before they were made. The State v. Brown, 631. 


CRIMINAL LAW AND PRACTICE. It is competent forthe grand jury 
of the county where one indictment has been found, to find another 
for the same offense, notwithstanding the first has been sent to an- 
other county for trial on change of venue; and as soon as the first 
is nol. pros’d, the second becomes triable in the county where it was 
found. It is not the duty of the court in that county to send it to 
the other county. The State v. Patterson, 695. 


CoNFESSIONS OF CRIME. The law is now settled that a confession of 
of crime, to be inadmissible, must have been made to an officer of 
the law, in consequence of improper influence exerted by him. 

It is for the trial court, in each case, to determine, as a preliminary 
question whether the confession was made with that degree of free- 
dom which ought to occasion its admission; and unless there is 
manifest error in the ruling, its admission should not cause a re- 
versal of the judgment. Ib. 

The fact that the prisoner's feet were tied at the time of mak- 
ing the confession, does not render it inadmissible. 


Proor OF CORPUS DELICTI. An extra-judicial confession of mur- 
der, uncorroborated, is insufficient to authorize conviction; but 
where the accused has expressly admitted that he did murder the 
deceased, it is unnecessary that the dead body be positively and di- 
rectly identified. It is sufficient that there be such extrinsic cor- 
roborative circumstances, as will, taken in connection with the con- 
fession, produce conviction of defendant’s guilt in the minds of the 


jury. 6. 
Oxstrructinc Hicuway. See State v. Gilbert, 20. 
SEE, ALSO, AFFRAY. 


BURGLARY. 
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FALSE PRETENSEs. 
GRAND JuRY. 
Hapeas Corpus. 
LARCENY. 
Liquor LICENSE. 
MvURDER. 
PeRJURY. 


Rape. 


DAMAGES. 


DAMAGES, PUNITORY AND COMPENSATORY: EVIDENCE. Evidence 
of the circumstances under which an assault was committed, is ad- 
missible, either in aggravation or in mitigation of damages; not to 
excuse ——- from making full compensation for any actual in- 
jury he'Tas inflicted, but for the purpose of showing either that cir- 
cumstances of malice, gross outrage, oppression or insult did or did 
not accompany the act. If there were no such circumstances, com- 


pensatory damages only can be recovered; and if such damages 
only are asked, the motive of the defendant is wholly immaterial 
and can have no bearing on the amount of recovery. Joice v. Bran- 
son, 28. 


InTeREsT is not recoverable in an action for the loss of property, 
destroyed through negligence. DeSteiger v. The Hannibal & St. Jo- 
seph Katlroad Cumpany, 33. 


A personal judgment for damages against a married woman is a 
nullity. Corrigan v. Bell, 53. 


MEASURE OF DAMAGES. The measure of damages for breach by a 
landlord of a covenant to permit his tenant to remove a building 
from the demised premises, is the value of the building on the 
premises on the day when the breach occurred, with interest. See 
Seibel v. Siemon, 72 Mo. 526. Neiswanger v. Squier, 192. 


CONTRACT: MEASURE OF DAMAGES. The plaintiff, a ferry company, 
entered into a contract with defendant, a railroad company, whereby 
it bound itself at all times to keep sufficient ferry boats and appli- 
ances to do all the railroad company’s ferrying, and the railroad 
company, on its part, bound itself to give allits ferrying to that 
company. The ferry company was prepared at all times to comply 
with the contract, but the railroad company gave its ferrying to 
another company. In an action for breach of contract; Held, that 
the protits on all the business thus diverted, were the true measure 
of damages. The Wiggins Ferry Company v. The Chicago & Alton 
Railroad Company, 389. 
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ASSESSMENT OF DAMAGES IN AN ACTION OF TORT: RECORD EN- 
rries. If it appears by the record in an action of tort that the 
assessment of damages was not founded on evidence heard in the 
case, the judgment will be reversed. Thus, where the recital in 
the judgment entry was: “And the amount of plaintiff’s demand 
being ascertained by said account,” (i. e., by plaintiff’s statement, ) 
‘the court doth assess the amount due by defendant to plaintiff at 
the sum,” ete., and it did not appear by anything else in the record 
that any evidence was heard to determine the amount of plaintiff’s 
recovery; Held, that the error was fatal. Snider v. The St. Louis, 
Iron Mountain & Southern Railway Company, 465. 


This case differs from the case of Snider v. Ry. Co. ante, p. 465, 
in this, that a bill of exceptions in this case contained a statement 
that “‘ the plaintiff introduced evidence tending to prove his claim 
for damages,” and also a statement that “ the court found the issues 
for the plaintiff.” Held, that these recitals fairly construed, showed 
that the finding of the court as to the amount of recovery was based 
upon evidence heard in the cause. The judgment was, therefore, 
atiirmed. Boswell v. The St. Louis, Iron Mountain & Southern Railway 
Company, 470. 


PUBLIC OFFICERS: PERSONAL LIABILITY. Public officers, who are in- 
vested with discretionary powers in the performance of ministerial 
duties, cannot be held to a personal liability for acts nojgnaliciously 
done. Edwards v. Ferguson, 686. ‘ 


TREBLE DAMAGES UNDER THE TRESPASS ACT. See Henry v. Lowe, 96. 


DEBTOR AND CREDITOR. 


DEBT, INDIVISIBLE WITHOUT CONSENT OF DEBTOR. A _ creditor cannot, 
without the consent of his debtor, make a valid assignment of a 


part of his claim. Beardslee v. Morgner, 22. 


DEDICATION. 


1. TOWN PLATS: DEDICATION TO PURLIC USE. Under the statute in re- 
lation to town plats the mere filing for record of a plat duly ac- 
knowledged, vests in the public the fee of land intended to be ded- 
icated to public use. Acceptance by the public is not necessary to 
complete the dedication. Reid v. Board of Education of Edina, 295. 


——: DEDICATION, GENERAL OR SPECIAL? On one of the blocks 
laid down on a town plat were wriften the words “ Public Square.” 
In an explanatory memorandum attached to the plat, this block was 
declared to be “public property for the purpose of containing the 
court house should the town be selected for the county seat,’’ and 
in a writing in the form of a deed upon the back of the plat, the 
grantor forever quit-claimed to the county, for public uses, this 
block, together with the streets and alleys indicated, ‘‘ according to 
the within plat or plan of said town, which shall be and remain the 
property of said county for the purposes aforesaid forever.” Held, 
that the block in question was dedicated to general public uses, and 
not simply to use asa court house square. The erection of a pub- 
lic school building upon it was a legitimate use. Ib. 
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DEDICATION TO PUBLIC USE, BEFORE EMANATION OF LEGAL TITLE FROM 
THE GOVERNMENT. If one dedicates land to public use before the 
issue of a patent by the government, and afterward the patent is- 
sues to him, he will hold the legal title thus acquired in trust for 
the public, and cannot on the strength of it maintain ejectment 
against the beneficiary. If the dedication be under the statute in 
relation to town plats, the title will immediately vest, by virtue of 
the statute, in the public. 6. 


DEDICATION TO PUBLIC USE: EXECUTORS. An executor has no power 
to dedidate land of the estate to public use, unless there be some 
provision in the will or an order or decree of a court of competent 
jurisdiction authorizing it. Kaime v Harty, 316. 


DEDICATION BY CONCURRING ACTS OF THE OWNER AND THE PUBLIC. 
The owner of a tract of land intending to give a strip off of it for 
part of a public street, set back his fence, and from that time for- 
ward for eighteen vears the strip was open and used by the public 
asahighway. Held, that these facts constituted a dedication. Jb. 


——: BY DEED. A person claiming to own a tract of land under- 
took by agreement with the owner of the adjoining tract to estab- 
lish a public street on the line between them, to be sixty feet wide, 
each to givea strip thirty feet in width. Subsequently the true 
owner of the first named tract conveyed the whole of the tract ex- 
cept the thirty foot strip, the deed cailing for the street by name as 
the boundary of the land conveyed. Held, that this amounted to 
a ratification of the first dedication, and was a valid dedication by 
deed. Subsequently the city caused the street to be graded to the 
full width of the sixty feet. Held, that this was an acceptance of 
the dedication. Jb, 


DEEDS. 


RECORDED TITLE: NOTICE OF EQUITIES. A person purchasing land 
from one who appears by a recorded deed to be the owner in fee, is 
not bound by equities existing in favor of a stranger to the deed, 
when the only notice of such equities is imparted by deeds not af- 
fecting the land in question, and he is not otherwise informed of 
them. He is not required to search the records or elsewhere to as- 
certain whether there are equitable rights which could be asserted 
against the title of the apparent owner. (dle v. Odle, 289. 


DEED ACKNOWLEDGED BEFORE A PARTY. The record of a deed ac- 
knowledged before a person named in the deed as party thereto, 
is not evidence against one who has no actual notice of the existence 
of the deed. Hainey v. Alberry, 427. 


Powers: Evipence. <A deed executed under a special power 
will not pass title unless the power was strictly pursued; that this 
was done, cannot be shown by recitals in the deed itself, but must 
appear aliunde. Pettis County v. Gibson, 502. 


; 


STATUTORY COVENANT. The words “grant,” “bargain,” ‘‘ sell,” 
when employed in a conveyance are only to be construed as 
a statutorv covenant of warranty against incumbrances done or suf- 
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fered by the grantor or any person claiming under him, and do not. 
extend to outstanding incumbrances over which the grantor in the 
given deed has no control. But see R. 8. 1879, 4 675. Koenig v. 
Branson, 634. 


CovENANT OF WARRANTY. A covenant in a deed to “ warrant 
and defend the title to the premises conveyed against the claim of 
every person whomesoever,” is not a covenant “‘ against any and all 
incumbrances.” Ib. 


DEDICATION TO PuBLIC UsE. See Reid v. Board of Education of Edina, 


295; Kaime vy. Harty, 316. 


DEEDS OF TRUST AND MORTGAGES. 


PROMISSORY NOTE: SECURED BY DEED OF TRUST: BONA FIDE PUR- 
CHASER. One who purchases a (negotiable) promissory note secured 
by a deed of trust, before maturity and without knowledge of pay- 
ments made upon it, is entitled to have the deed of trust enforced 
for the full amount of the note. (Logan v. Smith, 62 Mo. 455.) 
Goodfellow v. Stillwell, 17. 


PRINCIPAL AND AGENT: DEED OF TRUST. One who purchases a 
note secured by a deed of trust which authorizes the trustee to re- 
ceive payment, will be deemed to have constituted the trustee his 
agent for that purpose, if he does not revoke the authority so given. 
Ib. 


DEED OF TRUST SALE: KVIDENCE. Where the testimony was that asale 
was made at the court house ‘“ under the deed of trust; Held, 
that in the absence of even a suggestion to the contrary, the jury 
were warranted in inferring from this that the sale was in conform- 
ity to the deed. The German Bank v. Stumpf, 311. 


: SELLING IN MASs. The mere fact that property which is 
susceptible of division has been sold in mass, will not rendera 
trustee’s sale void. It is only where substantial injury has been in- 
flicted by failure to subdivide and sell in parcels, that a court of 
equity will set aside the sale. Ib. 





: Notice. Where a deed of trust requires thirty days notice 
of sale to be given by publication in a daily paper, thirty days must 
intervene between the first publication and the day of sale: but 
while it is customary and prudent, it is not essential that the notice 
appear in every issue of the paper. The omission to make continu- 
ous publications will authorize the setting aside the sale only where 
it is of such a character or is attended by such circumstances as to 
— the public and work injury to the party whose property is 
sold. Ib. 





IMPLIED SATISFACTION OF A MORTGAGE. The holder of a note re- 
ceived a mortgage with the understanding that he was to retain it 
as security for the payment of the note only until he could assure 
himself of the solvency of another party who was offered as surety. 
Having satisfied himself upon this point, he obtained the signature 
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of the proposed surety to the note, and thereafter kept the note 
without satisfying the mortgage, of record. eld, that it was, never- 
theless, discharged. Baile v. The St. Joseph Fire & Marine Insurance 
Company, 371. 


7. Parow Evipence: MoRTGAGE. Parol evidence is admissible to show 
that a mortgage has been fully discharged; or to explain or con- 
tradict the consideration clause. Jb. 


8. MoRTGAGES OF PERSONALTY IN KANSAS: FAILURE TO FILE STATE- 
MENT OF INTEREST. Failure of the mortgagee of personal property 
to file with the recorder of the county a sworn statement of his in- 
terest in the mortgage within thirty days before the end of one year 
from the time of filing it for record, as required by the laws of 
Kansas, does not invalidate the mortgage as between him and one 
claiming through a sale made, within the year, under an attachment 
against the mortgageor. Frank v. Playter, 672. 


9. . Under the foregoing statute, if the mortgaged 
rape be reduced to possession within the year by the mortgagee, 
that dispenses with the necessity for filing the statement of interest. 
Tb. 





10. Mor?TGAGE OF AFTER-ACQU!RED PkorpeRTY. A manufacturer may 
make a valid mortgage o1 rw material to be purchased in the fu- 
ture, and of the product to be made therefrom. Jb. 


DEPOsI1. 


TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. Money 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s cre ditors, C cannot afterward cla it. Ridge v. 
Ouhstead, 578 


LRA MSHOPS. 


DRAMSHOP LICENSE: WINE AND BEER LICENSE. It seems that the 
license of a dramshop keeper authorizes all the sales which a wine 
and beershop keeper is authorized to make by virtue of his license. 
Wag. Stat., p. 549, 221, 2; p. 554, 22 28, 29. The State v. McGrath, 
181. 


SELLING LIQUOR WITHOUT LICENSE. See The State v. Taylor, 52. 


EDINA 


Tue original site of the town of Edina, according to the plat recorded 
by Wm. J. Smallwood in 1839, was at that time in Lewis county, 
and not in Ralls. Reid v. Board of Education of Edina, 29 
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EJECTMENT. 


TRUSTEE CANNOT MAINTAIN EJECTMENT AGAINST CESTUI QUE TRUST. 
Plaintiffs’ ancestor being one of eight persons who constituted and 
were equally interested in an association, bought land with the 
funds of the association and took the title to himself. Subsequently 
he made adeed of the land to the association, and the association 
made a deed to defendant. Defendant also obtained deeds from all 
the associates except plaintiffs’ ancestor. Held, that though the 
legal title to the whole land remained vested in plaintiff, vet the 
equitable title to seven-eighths of it had been acquired by defend- 
ant, and as to that plaintiff could not recover in ejectment. Douthitt 
v. Stinson, 199. 


Oxe who holds both the legal and equitable title can assert his 
rights in an action of ejectment. He will not, therefore, be per- 
mitted to resort to equity. Odle v. Odle, 289. 


CoLor or TITLE. Where the parties to a deed undertook by verbal 
contract to rescind the deed, and the grantor thereafter remained 17 
the actual possession of a part of the land, claiming title under the 
rescission; Held, that he wasin under color of title, and that his 
possession extended to the whole tract described in the deed. Hughes 
v. Israel, 538. 


ADVERSE POSSESSION: EVIDENCE. Where the defendant in ejectment 
relies upon mere possession, his evidence must distinctly show the 
limits of his possession. 6. 


EQUITABLE DEFENSE AGAINST TITLE FOUNDED ON SPECIAL TAX BILL. See 
Corrigan v. Bell, 53. 


EVIDENCE IN EJECTMENT. See Hughes v. Israel, 538. 


ELECTIONS. 


St. LOUIS CHARTER AMENDMENTS: MAJORITY NECESSARY TO THEIR ADOP- 
TIonN. Under the constitution, amendments to the charter of the 
city of St. Louis, before they could take effect, had to be sub- 
mitted to the qualified voters at a general or special election ‘“ and 
accepted by at least three-fifths of the qualified voters voting 
thereat.”” Certain amendments submitted at a general election re- 
ceived more than three-fifths of all the votes cast on the question 
of their adoption, but less than three-fifths of all the votes cast on 
the same day for city officers. Held, that they were not adopted. 
The State ex rel. Allen v. The Mayor of St. Louis, 435. 


Section 1192 Revisep Statutes 1879 construep. See The State ex rel. 
The Attorney General y. Gammon, 421. 


EMINENT DOMAIN. 


OPENING PUBLIC ROADS, STRICTNESS REQUISITE IN PROCEEDINGS. See 
Whitely v. Platte County, 30. 
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EQUITY: FOLLOWING TRUST FUNDs. Mere failure to account for trust 
funds will not authorize a decree divesting title to land out of the 
trustee and vesting it in the beneficiary. There must be proof that 
the funds were invested in the land. Green v. Cates, 115. 


RAcE OF DILIGENCE. As between creditors seeking to have a com- 
mon fund appropriated to the payment of their demands, the one 
who files his bill first is entitled to a priority. Pullis v. Robison, 201. 


One who holds both the legal and oe title can assert his rights 
in an action of ejectment. He will not, therefore, be permitted to 
resort to equity. Odle v. Odle, 289. 


SETTING ASIDE SALE UNDER TRUST DEED. See The German Bank v, 
Stumpf, 311. 


ESTATES. 


Ir a devise over aftera particular estate be void at law, the first 
taker will take the whole estate. Van Pretres v. Cole, 39. 


THE STATUTE ABOLISHING ESTATE-TAIL: PERSONAL PROPERTY. Sec- 
tion 4 of the statute of Uses and Trusts, (R. S. 1879, 2 3941,) 
abolishing estates-tail, has no application to money; (1) Because, 
by its terms, it is limited to land; (2) Because there never was such 
a thing known to the law as an estate-tail in mere personal chattels 
not savoring of the realty. The State ex rel. Haines v. Tolson, 320. 


ESTOPPEL. 


EsToPPEL : DELIVERY BOND FOR GOODS TAKENIN EXECUTION. The obli- 
gors in a delivery bond, which recites a levy of execution, are es- 
topped in an action on the bond from pleading that there was no 
levy. Hundley v. Filbert, 54. 


THERE is no estoppel unless the action of the party asserting it was 
influenced by something either done or said by the other. Rogers 
v. Marsh, 64. 
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3. Estorprer. A landlord was entitled by the terme of his lease to 
exact a forfeiture in case of default in payment of the rent for 
thirty days. When the rent became due the landlord demanded 
porsnens and the tenant said he would credit the amount on a note 

e held against the landlord, to which the landlord made no replv. 
Held, that under these circumstances he could not, after a lapse of 
thirty days, insist upon a forfeiture. If he did not intend to agree 
to the tenant’s proposition, it was his duty to say so at the time. 
Johnson v. Douglass, 168. 


O1ACUMSTANCES HELD TO CREATE AN ESTOPPEL. See Schenck v. Sautter, 
46; Raley v. Williams, 310. 


EVIDENCE. 


Paro. evidence is not admissible to show that a deed absolutefon 
its face was made upon an express trust. Green v. Cates, 115. 


A party cannot avail himself of evidence in conflict with admis 
sions contained in his own pleadings. Kuhn v. Weil, 213. 


PRACTICE: EVIDENCE. Where the evidence is conflicting, this court 
will not disturb the findings of the trial court on the ground that 
they are against the weight of evidence. Meyer v. McCabe, 236.°"- 


LAW OF SISTER STATE: EVIDENCE. The law of a sister state is a ques- 
tion of fact, to be proved like any other fact by appropriate evi- 
dence. In the absence of such evidence, it will be presumed that 
the common law is in force. Jb. 


PRODUCTION OF EVIDENCE. One party may be permitted to read 
such portions of a deposition as he desires, and the other will then 
be entitled to read the remainder. But it will not be error if the 
court requires the whole to be read at once. Norris to the use of 
Schwartez». Brunswick, 256. 
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CRIMINAL LAW: DEFENDANTS STATEMENTS AS EVIDENCE FOR OR 
AGAINST HIMSELF. What defendant has said against himself the 
law presumes to be true, because against himself; what, however, 
he has said for himself the jury are not bound to believe, because 
said in a conversation proved by the State; but they may believe 
or disbelieve it according as it is shown to be true or false by the 
evidence in the case. The State v. Albert and Charles Talbott, 347. 


IMPEACHING EVIDENCE: PRACTICE. Where an effort is made to 
discredit a witness by showing that he has testified differently on a 
former occasion, if his testimony as then given was reduced to writ- 
ing, the party calling him will be entitled to read the whole of it, 
and not simply-so much of it as relates to the precise matter as to 
which he is alleged to have contradicted himself, Ib. 


Ev«pence: practice. The trial court ruled that if certain evidence 
were admitted, the other side would be entitled to offer certain 
other evidence in rebuttal; and thereupon the proffered evidence 
was withdrawn. Held, that if there was any error in this ruling the 
party injured was in no position to avail himself of it. He should 
have offered his evidence, and then, when his adversary offered 
his evidence, he should have made his objection. Jb. 


ADMISSIONS OF ONE OF SEVERAL CO-DEFENDANTS. Where two are 
jointly indicted and tried, statements made by either are admis- 
sible in evidence against him, though they may implicate the otker 
and were not made in his presence. In such case it is proper for 
the court, by instructions, to point out to the jury that the state- 
ments are only evidence against him who made them. Jb. 


IMPEACHING EVIDENCE. A letter is not admissible in evidence for 
the purpose of impeaching a witness, unless there is some proof 
that it was written by him. Jb. 


PAROL EVIDENCE: MORTGAGE. © Parol evidence is admissible to show 
that a mortgage has been fully discharged ; or to explain or contra- 
dict the consideration clause. Baile v. The St. Joseph Fire & Marine 
Insurance Company, 371. 


EXPERT TESTIMONY AS TO HANDWRITING. Persons who are not 
shown to be experts in handwriting should not be permitted to tes- 
tify as to the genuineness of a disputed paper, from a mere com- 
parison of the paper with one that is undisputed. The State v. 
Owen, 440. 
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PROMISSORY NOTE: PLEADING, CRIMINAL: VARIANCE. A note of- 
fered in evidence in support of an indictment contained in addition 
to those set out in the indictment, the following words: “ With 
interest at the rate of ten per cent per annum from maturity.” Held, 
a fatal variance. Jb. 


PAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is 
admissible for the purpose of showing that a note transferred by 
indorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. Wooa v. Matthews, 477. 


DEED: POWERS: EVIDENCE. A deed executed under a special power 
will not pass title unless the power was strictly pursued; that this 
was done, cannot be shown by recitals in the deed itself, but must 
appear aliunde. Pettis County v. Gibson, 502. 


PRACTICE : OBJECTIONS TO EVIDENCE.™ Failure to present an objec- 
tion relating to the legal effect of a written instrument at the time 
it is offered in evidence, does not waive it. It may afterward be 
presented by instruction tothe jury. Jb. ~ 


PRACTICE, CRIMINAL: DEFENDANT'S TESTIMONY. A defendant in a 
criminal case may testify as to the intent with which he did the act 
charged. The State v. Banks, 592. 


OPINION OF WITNESSES. When the subject of inquiry is so in- 
definite and general in its nature, as not to be susceptible of 
direct proof, the opinions of witnesses are admissible, provided they 
are based on facts within their own knowledge. Greeawell v. Crow, 
638. 


- 


. Or neGuicence. Where the question was whether the defend- 
ant was guilty of negligence iff keeping a large amount. of money 
in his house, evidence to show where or how particular per- 
sons in the vicinity kept their money, unaccompanied by any evi- 
dence as to whether or not they were prudent persons, or as to any 
uniform custom of the community in respect to keeping money ; 
Held, inadmissible. Ib. : 
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20. Evidence of the fact that a letter was mailed ata particular place 
may be admissible, where proof of its contents would not be. The 
State v Patterson, 695. 


BURDEN OF PROOF IN PARTICULAR CASES. See Rogers v. Marsh, 64; 
Henry v. Lowe, 96; Buesching v. St. Louis Gaslight Co., 219 ; Mul- 
ler v. St. Louis Hospital Assn., 242; Julian v. Abbott, 580. 


IN AGGRAVATION OR MITIGATION OF DAMAGES. See Joice v. Branson, 28. 
REVERSAL FOR WANT OF EVIDENCE. See Schenck v. Sautler, 46. 
Iepositions. See Holman y. Bachus, 49. 

PROOF UF LARCENY. See State v. Davis, 129. 


DEMURRER TO EVIDENCE: WHAT INFERENCES OF FACT THE COURT MAY 
pRaw. See Buesching vy. The St. Louis Gaslight Co., 219. 


IMPEACHMENT OF witNEssEs. See Muller v. The St. Louis Hospital 
Assn., 242. 


EVIDENCE IN AN ACTION ON AN INDEMNIFYING BOND. See Norris to the 
use of Schwartz v. Brunswick, 256. 


Proor oF FRAUD. See Massey v. Young, 260. 
A CASE OF VARIANCE. See Faulkner vy. Faulkner, 327. 


DECLARATIONS OF AGENT AGAINST HIS PRINCIPAL. See McDermott v. 
The Hannibal & St. Joseph Railroad Company, 516. 


EVIDENCE IN EJECTMENT. See Hughes v. Israel, 538. 


PRESUMPTION ARISING FROM RECENT POSSESSION OF STOLEN PROPERTY. 
See State v. Kelly, 608. ; 


Conrsssions. See The State v. Brown, 631; The State v. Patterson, 695. 


COUNTY SURVEYOR’S PLAT AS EVIDENCE. See Major vy. Watson, 661. 
EXECUTION. 


EstTopPEL : DELIVERY BOND FOR GOODS TAKEN IN EXECUTION. The obli- 
gors in a delivery bond, which recites a levy of execution, are es- 
topped in an action on the bond from pleading that there was no 
levy. Hundley v. Filbert, 54. 
= 

EXEMPTIONS FROM EXECUTION. The head of a family may hold 
exempt the $300 worth of property allowed by section 11 of the 
execution law, (Wag. Stat., p. 604,) whether he is the owner of the 
property mentioned in the Ist and 2nd subdivisions of section 9 or 
not. The State ex rel. Tilden v. Beamer, 37. 
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NO LIEN ON PERSONAL PROPERTY FOR PURCHASE PRICE THEREOF. 
The act of March 3lst, 1874, (Sess. Acts, p. 118,) in relation to 
the right of the seller of personal property to subject the same 
to execution on a judgment for the purchase price thereof does 
not confer a lien so as to bind the property in the hands of any 
person to whom it may be transferred. Its only effect isto prevent 
the purchaser from claiming the property as exempt from such an 
execution. (See R. 8, 1879, 2 2353.) Norris to the use of Schwartz v. 
Brunswick, 256. 


ACTION ON INDEMNIFYING BOND: EVIDENCE. In an action on an 
indemnifying bond given to the sheriff by an execution creditor, 
the latter offered to show that after the execution had been levied 
the defendant in the execution had secretly and without consent of 
the sheriff taken and sold part of the property levied on. Held, 
that the evidence was not admissible, either as tending to disprove 
the plaintiff’s claim of title, or for the purpose of diminishing the 
amount of his recovery. Jb. 


SHERIFr’S SALE: TRANSFER OF Bip. A bidder at execution sale may 
transfer his purchase to another by consent of the latter, and the 
transferee will then become the recipient of the deed from the 
sheriff. Massey v. Young, 260. 


: PURCHASE BY SHERIFF'S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy at a sale by the sheriff, yet equity 


will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or inade- 
quacy of price or the like, will hold that the purchase is not bona 


EXECUTION SALE: NOTICEBY HANDBILLS. The defendant in an execu- 
tion, being the sole proprietor, editor and publisher of the only 
newspaper in the county where the execution had been levied, 
refused to permit tne publication in his paper of the notice of sale 
thereunder, though tendered the usual and legal fees therefor. 
Held, that under these circumstances notice by handbills was legal 
notice within the meaning of the statute, (Wag. Stat., p. 609, 2 42,) 
and that a sale upon such notice passed the legal title. Walton v. 
Harris, 489. 


EXEMPTION FROM EXECUTION: PROVISIONS ON HAND FOR FAMILY 
use. Groceries kept in store by a merchant as part of his stock in 
trade are not “ provisions found on hand for family use” within 
the meaning of section 9 of the Execution Law, (Wag. Stat., p. 
603,) which exempts such provisions from sale under execution 
against the head of a family. The State ex rel. Nussberger v. Conner, 
572. 


WAIVER OF IRREGULARITIES. Acceptance of property set 
apart by an officer upon aclaim of exemption from execution waives 
any irregularities in the proceedings to ascertain the exemption. Jb. 
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FALSE PRETENSES. 


To constitute a criminal false pretense, a misrepresentation must relate 
to a past event or existing fact, not to something to be done in the 
future. Stocking v Howard, 25. 


FERRIES. 


EXTENT OF THE CONTRACT OF 1864 BETWEEN THE WIGGINS FERRY 
COMPANY AND THE CHICAGO & ALTON RAILROAD CoMPANY. The 
ferry company having by its charter an exclusive right to ferry 
all freights passing either way between the city of St. Louis and the 
company’s lands on the opposite (Illinois) shore of the Mississippi 
river, entered into a contract with the railroad company, by which 
the railroad company agreed that it would “always employ said 
ferry company to transport across said river all persons and property 
which may be taken across the said river either way to or from the 
Illinois shore, either for the purpose of being transported on said 
railroad, or having been brought to said river upon said railroad, 

- so that said ferry company shall have the profits of 
the transportation of all such passengers and property taken across 
said river either way, by said railroad company, and that no other 
than said ferry company shall ever, at any time, be employed by 
said railroad company to cross any passengers or freights coming or 
going on said road.” Another clause of the contract declared that 
the object of the ferry company in making the contract was to secure 
to itself “‘the ferrying business between the Illinois and the Mis- 
souri shores opposite the city of St. Louis, of all the freights and 
passengers carried or to be carried” by the railroad company. Held, 
that the railroad company, by this contract, bound itself to employ 
the ferry company to transport all the freight and passengers it 
might have crossing either way between said city and the Illinois 
shore at any point opposite, and not merely such as it might have 
crossing between the city and the ferry company’s lands, and for 
this purpose it bound itself to bring all its freights and passengers 
to the said ferry. The Wiggins Ferry Companyv. The Chicago & Alion 
Railroad Company, 389. 


A CONTRACT HELD NOT VOID AS AGAINST PUBLIC POLICY, OR IN RE- 
STRAINT OF TRADE. A_ railroad company requiring a ferry to 
complete the transportation of its freights and passengers at a ter- 
minal point, entered into a contract with a ferry company by which 
it bound itself to give all its ferrying business at that point to that 
company, and agreed not to employ any other. The ferry company, 
on its part, agreed to “furnish and maintain wharf and steam ferry 
boats sufficient to do with promptness and dispatch all the ferrying 
of passengers and freight requiring it.’’ Held, that this contract was 
not void as being against public policy, because it bound the ferry 
company to furnish all the cilities that the public interests required. 
Nor was it void as being in restraint of trade. Contracts are held 
void on this ground only when they operate a general restraint of 
trade. This contract was limited in its operation to a single place, 
and at that place did not wholly prohibit the ferrying business, but 
only limited it to one company. Jhb. 


TRANSPORTATION CONTRACTS: IMPROVEMENTS IN METHODS OF TRANS- 
PORTATION : CARRIERS BOUND TO ADOPT THEM. A railroad company 
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and a ferry company entered into a contract for the ferrying of per- 
sons and property by which the ferry company bound itself to 
“furnish and maintain wharf and steam ferry boats sufficient to do 
with promptness and dispatch all the ferrying of passengers and 
freight requiring it.” At the time this contract was made all goods 
intended for transportation over this ferry were unloaded from the 
cars and placed on wagons. Subsequently a system of transferring 
loaded cars came into vogue. Held, that under this contract the 
railroad company had a right to demand of the ferry company that 
it adopt the new system. It was bound to adopt any improvements 
whereby transportation would be made cheaper, safer and more 
expeditious. Jb. 


The court holds the contract of March 9th, 1866, between 
the Chicago & Alton Railroad Company and the Madison County 
Ferry Company, to have been made by the railroad company in 
fraud of the rights of the Wiggins Ferry Company under its con- 
tract of April 28th, 1864, with the railroad company. 1b. 








: FRAUD. A railroad company having entered into a contract 
with a ferry company for the ferrying of passengers and freights, 
afterward, with the fraudulent purpose of diverting traffic from the 
ferry and depriving the ferry company of the benefits of the con- 
tract, so arranged its business as to make it the interest of shippers 
to order their goods transferred by another ferry. eld, that under 
these circumstances the railroad company could not excuse its fail- 
ure to deliver goods for ferrying according to the contract by show- 
ing that the shippers had ordered them sent by the other ferry. Jb. 


It is no infringement of an exclusive ferry privilege, for a person 
within the ferry limits, to transport his own property in his own 
boat. The Alexandria, Warsaw & Keokuk Ferry Company v. Wisch, 
655. 


FORFEITURE. 


-ASE OF ESTOPPEL AGAINST EXACTING A FORFEITURE. Johnson v. 


Douglass, 168. 


FRAUD. 


Proor or FRAUD. Fraud is rarely ever susceptible of positive 
proof. Its vermiculations are chiefly traceable by covered tracks 
and studious concealments. It is not to be presumed; but anything 
which satisfies the mind and conscience of its existence is sufficient. 
Massey v. Young, 260. 


FRAUD IN EXECUTION SALE AVOIDS IT AS TO ALL PARTIES. In an ac- 
tion brought by a defendant in execution against the plaintiff, his 
attorney and the purchaser at the execution sale, to set aside the 
sale on the ground of fraud, it appeared that the fraud had been 
perpetrated by the attorney, the purchaser and a third person, and 
that the defendant and the plaintiff were alike victims of the fraud. 
Held, that the sale must be set aside in toto. The purchaser could 
not be decreed to hold as trustee for the plaintiff. Jb. 
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———: PURCHASE BY SHERIFF'S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy at a sale by the sheriff, yet equity 
will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or in- 
adequacy of price or the like, will hold that the purchase is not 
bona fide. Ib. 


ACTION TO SET ASIDE SHERIFF’S DEED FOR FRAUD: EVIDENCE. See Massey 


v. Young, 260. 


ABSCONDING INTO THIS STATE, AS AFFECTING LIMITATIONS. See Harman 


”» 


4, 





v. Looker, 622. * 


FRAUDULENT CONVEYANCES. 


PREFERENCE AMONG CREDITORS. It is no objection to the validity of 
a conveyance by a debtor to his creditor that it operates to hinder 
and delay other creditors, that it was made with the intent on the 
part of the debtor that it should so operate, and that the creditor 
receiving it was aware of that intent, provided he received it with 
the honest purpose of securing his debt. But if he acted from a de- 
sire to aid the debtor in defeating other creditors, or in covering up 
his property, or in giving him a secret interest therein, or in lock- 
ing it up in any way for the debtor’s own use and benefit, the con- 
veyance will be held fraudulent and void. Shelley v. Boothe, 74. 


WHAT CONSTITUTES A FRAUDULENT “ DISPOSITION” OF PROPERTY. 
Section 398, Revised Statutes 1879, authorizes attachment to issue 
in the following, among other cases: (7) Where the defendant 
has fraudulently conreyed or assigned his property, so as to hin- 
der or delay his creditors. (8) Where the defendant has fraudu- 
lently concealed, removed or disposed of his property or effects, so 
as to hinder, ete. Held, that the word disposed, as here used, covers 
all such alienations of property as may be made in ways not other- 
wise pointed out in the statute; for example, pledges, gifts, pawns, 
bailments and other transfers and alienations which may be effected 
by mere delivery and without the use of any writing, assignment or 
conveyance. It does not include any species of conveyance. Hence, 
a charge that defendant has fraudulently disposed of his property, 
is not supported by proof that he has executed a fraudulent mort- 
gage. Bullene v. Smith, 151. 


Estorret. If creditors enter into a composition agreement with 
their debtor and sign a receipt for the agreed amount, and a third 
party, relying upon this, in good faith advances money to the debtor 
to enable him to settle with his creditors, and in consideration of 
the advances, receives a transfer of property from the debtor, the 
transfer will be valid as against the creditors, though they are in 
fact never paid. This is not upon the principle of estoppel, but be- 
cause the transferee is a bona fide purchaser. Kuhn v. Weil, 213. 


FRAUDULENT CONVEYANCES: BONA FIDE puRCHASER. To entitle the 
vendee of property transferred in fraud of the vendor’s creditors, to 
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be treated as a bona fide purchaser, it must appear that he actuall 

aid the purchase money before he had any notice of the fraud. It 
is not sufficient that he had agreed upon the purchase before re- 
ceiving notice. Hence, where the purchaser gave his check for the 
purchase money, but with the understanding that it was not to be 
paid immediately, and instructed his banker to withhold payment 
until further orders, and after notice that creditors of the vendor 
had attached the property alleging fraud in the transfer, he ordered 
the check paid, and it was paid to the vendor; Held, that he was 
not — to be considered a bona fide purchaser. Arnholt v. Hart- 
wig, 485. 


GRAND JURY. 


It is no objection to an indictment that it was found by a grand 
jury summoned after the discharge of the regular panel. Acts 1874, 
p. 99,27. The State v. Harris, 287. 


The objection that the indictment is not indorsed a true bill, comes 
too late when made for the first time after verdict. Jb. 


Objections to the constitution of the grand jury come too late 
when made for the first time after verdict. The State v. Clifton, 430. 


GUARANTY. 


PROPOSAL TO GUARANTY. To make one liable as guarantor upon a 
proposal to guaranty payment for goods to be furnished by an- 
other to a third party, it must appear that notice was given of ac- 
ceptance of the proposal. Taylor v. Shouse, 361. 


Evivence. In an action brought to charge as guarantor the 
maker of an instrument which, by its terms, was only a proposal 
to guaranty the performance of a contract to be made in the future, 
evidence was offered to show that the instrument was executed in 
pursuance of an agreement previously made between the principal 

arties to the transaction. But there was nothing to show that de- 
endant, when he became bound, knew of such agreement. Held, 
that the evidence was inadmissible. Jb. 


GUARDIAN AND WARD. 


APPEALS BY GUARDIANS AND CURATORS. The act in relation to 
curators and guardians provides that they shall be allowed appeals 
‘fas in the case of executors and administrators.” (Gen. St. 1865, 
p. 473, 250.) The law in relation to appeals, at the time this act 
first went into force, allowed executors and administrators to appeal 
without giving bond. (Gen. St. 1865, p. 514,24.) But it was sub- 
sequently changed so as to authorize the court, in case of an appeal 
by an executor or administrator from any order of distribution or 
final settlement, to require him to give bond. (Sess. Acts 1875, p. 
46.) Held, that since this amendment guardians and curators also 
could be required to give bond in like cases. Potter v. Todd, 101. + 
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PROCEEDINGS AGAINST ESTATE OF DECEASED CURATOR FOR AN AC- 
counTING. In 1876 there was no statute authorizing proceedings 
to be taken in the probate court against the legal representatives of 
a deceased curator for the purpose of ascertaining the amount of the 
ward’s assets in the hands of the curator at the time of his death. 
Prior to the Revision of 1855, and to a limited extent, since the Re- 
vision of 1879, (? 2614,) such proceedings have been authorized. Jb. 


: CURATOR’s BOND. The only remedy of the ward in such case 
was an action on the curator’s bond. /b. 





. : STATUTE OF LIMITATIONS. It seems that if a claim 
could be allowed in favor of a ward against the estate of his deceased 
curator for moneys received by the curator in his official capacity, 
as a mere ordinary claim is allowed for a liability incurred as an in- 
dividual, the statute of limitations would begin to run in favor of 
the curator, in respect to so much of the claim as accrued prior to 
the ward’s majority, from that date. But the rule might be other- 
wise if the action were upon the bond of the curator. Jb. 


CURATOR’S FINAL SETTLEMENT: CONCLUSIVE AS EVIDENCE, THOUGH 
NOT PLEADED. The final settlement of a curator in the probate 
court is to all intents and purposes on the same footing as the judg- 
ment of any other court of competent jurisdiction. Like sucha 
judgment, as between the parties it is conclusive of the matters ad- 
judged ; and this is true whether it be pleaded in bar or be adduced 
in evidence under the general issue. Garton v. Botts, 274. 


A WARD CANNOT SUE HIS CURATOR FOR MONEY HAD AND RECEIVED. 
Until there is a final settlement of his ward’s estate, a curator 
is not liable to an action by the ward for money had and received. 
His bond constitutes the measure and limit of his liability, and the 
ward must have recourse to that. Jb. 


CURATOR: LIABILITY OF HIS SURETIES. The sureties in a bond given 
by a curator, in pursuance of sections 34 and 35 of the Guardians Act, 
upon a sale of the ward’s land for purposes of re-investment, (Wag. 
Stat., p. 677,) cannot escape liability by showing that the curator 
has charged himself, on asettlement in the probate court, with the 
proceeds of the sale, and that at the time of settlement he had such 
proceeds in his possession. The bond is intended as an additional 
security for the safe- keeping and proper disbursement of the money ; 
and the sureties are liable for any conversion by the curator, when- 
ever it may occur. The State ex rel. Riggs v. Colman, 684. 


HABEAS CORPUS. 


CoNVICT UNDER AGE OF IMPRISONMENT. The writ of habeas corpus can- 

not be invoked to release a convict from the penitentiary on the 

round that he is under the age of imprisonment there, "nless that 

act appears by the record of conviction. The investigation of the 

uestion of age belongs to the court where the trial is had. Ez 
Parte Kaufman, 588. 

































INSURANCE FOR WIFE’S BENEFIT. 


INDEX. 


HOMESTEAD. 


Wipow’s TITLE: RIGHTS OF CHILDREN. Where a husband occupies 
as a homestead land of which he is seized in fee, the wife at his 
death will become seized of a fee, and the minor children will be 
entitled to enjoy the land with her until they attain their majority. 
Wag. Stat., p. 698,25. Rogers v. Marsh, 64. 


VESTS IN WIDOW AND CHILDREN, WITHOUT BEING SET APART, 
WHEN. If land occupied by a man and his family as a homestead 
does not exceed in quantity and value what the law allows for that 
purpose, the homestead estate conferred by the statute will vest 
in his wife and children immediately upon his death, without being 
set apart by commissioners. Jb. 


EFFECT OF ADMINISTRATOR’S SALE ON HOMESTEAD RIGHT: 
BURDEN oF PRooF. An administrator’s sale will not divest the home- 
stead right of the widow and minor children of the decedent, unless 
it is made to pay debts contracted before the filing of the deed un- 
der which they claim. The burden of proving that it was so made 
rests upon one denying their right. Rogers v. Marsh, 64. 





Prior to the amendment of 1875 the Homestead Act conferred upon 
the widow and minor children of a decedent a right to a homestead 
whether he left debts or not. Freund v. McCall, 343. 


HUSBAND AND WIFE. 


HusBAND NOT A COMPETENT WITNESS, WHEN. When the wife is the 
substantial party to a suit her husband is not a competent witness. 
Joice v. Branson, 28. 


WIFE NOT A COMPETENT WITNESS, WHEN. The wife is not a com- 
petent witness to prove what was said by another in conversation 
with her husband, nor to prove any act done by the other in con- 
nection with such conversation and which might be explained by 
the conversation. Holman v. Bachus, 49. 


A personal judgment for damages against a married woman is a 
nullity. Corrigan v. Bell, 53. 

HusBAND AND WIFE: TITLE TO PERSONAL PROPERTY. The act of 
March 12th, 1875, in relation to married women’s property, (R. 8. 
1879, 2 3296,) does not change the relative rights of husband and 
wife to personal property acquired in another state and brought by 
them, since the passage of that act, into this State. Meyer v. Me- 
Cabe, 23:3. 


HusBAND, A NECESSARY PARTY TO WIFE'S suIT. See Edmonson v. Phil- 


lips, 57. 


See Pullis vy. Robison, 201. 
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INFANCY. 


Suit BY NEXT FRIEND. See Rogers v. Marsh, 64. 





~ 





INJUNCTION. 


TAXES: INJUNCTION TO PREVENT COLLECTION. A collector of taxes, 
in violation of an agreement between the county court and a tax- 
debtor, was about to enforce collection of certain taxes assessed 
against the real estate of the latter. Held, that injunction would 
lie to preventa sale. The St. Louis, Iron Mountain & Southern Rail- 
way Company v. Anthony, 431. 


: PROPER PARTIES DEFENDANT. All officers upon 
whom the law imposes a duty in regard to the collection of the rev- 
enue, may well be made parties defendant to a suit brought to en- 
join illegal proceedings for the collection of taxes. Jb. 





Injunction is the proper remedy to prevent the sale of real estate 
for taxes, the levying of which is prohibited by law. The Me 
chanics’ Bank v. The City of Kansas, 555. 


INSTRUCTIONS. 


EXACTNESS REQUIRED IN FRAMING THEM. The facts necessary to 
authorize recovery need not be stated with the same exactness 
in instructions as in pleadings. If an instruction be so drawn 
as to predicate the right of recovery upon a portion only of 
the facts constituting the cause of action, it will, nevertheless, be 
held sufficient, if, in view of all the evidence, the court can say that 
the other essential facts necessarily follow in case those supposed 
be found. Moore r. The Missouri Pacific Railway Company, 438. 


IN cRIMINAL CAsEs. In determining what instructions are to be given, 
the testimony of the defendant must be considered, the same as 
that of any other witness; and if upon a tria! for murder he testi- 
ties to a state of facts which would constitute murder in the second 
degree, instructions appropriate to that offense must be given, though 
his testimony be at variance with that of every other witness in the 
ease. The State v. Banks, 592. 


——. It is the duty of the trial court in a criminal case to 
give correct instructions, whether asked or not ; and if it fails to do 
so, the judgment will be reversed on appeal. 

But per Norton, J., dissenting: This should not be done, unless 
the attention of the trial court be pointedly and specifically called 
to the error. Jb. ' 


INSURANCE. 


INSURANCE FOR BENEFIT OF MARRIED WOMAN: HUSBAND’S INSOL- 
VENCY: CONSTRUCTION OF STATUTE. Section 15 of the married wom- 
an’s act, (Wag. Stat., p. 936,) provides that a married woman may 
cause to be issued for her sole use a policy of insurance on the life 
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of her husband, and in case she survives him, the insurance money 
shall be payable to her free from the claims of the representatives 
of her husband or any of his creditors; but such exemption shall 
not apply when the amount of premiums annually paid shall ex- 
ceed $300. Held, that it is the purpose of this act to allow a hus- 
band in embarrassed or even in insolvent circumstances to secure to 
his wife the benefit of an insurance on his life free from the claims 
of creditors when the annual premiums do not exceed $300, but 
not when they exceed that amount. Held, also, that it was not the 
purpose to apply this restriction to a husband in solvent circum- 
stances or to curtail his right to apply as much of his means as he 
may choose annually to the payment of premiums on his life for his 
wife’s benefit. Pullis v. Robison, 201. 


: : DISTRIBUTION OF INSURANCE MONEY, AS AFFECTED BY 
HUSBAND'S INSOLVENCY. Applying these principles to a case in 
which the annual premiums exceeded $300 and part were paid by 
the husband while solvent and part after he became insolvent ; 
Held, that the proceeds of the policies should be distributed be- 
tween the widow and the creditors of the deceased, in the propor- 
tion that the premiums paid by him when solvent bear to those 
paid after his insolvency. Jb. 





MISREPRESENTATION AVOIDING POLICY NOTWITHSTANDING ADJUST- 
MENT, WHEN. After an insurance company had adjusted a loss 
and given a certificate of adjustment and promise to pay the 
amount, it discovered that the application misrepresented the title 
of the assured to the land on which the property insured was situ- 


ated. The policy contained a condition that if any fact stated in 
the application were untrue, the policy should be void. Held, that 
the company was entitled to have the certificate and policy canceled. 
A condition in the policy that “if the interest of the assured in the 
property, whether as owner, trustee, etc., is not truly stated, then, 
and in every such case, this poliey shall be void,” would lead to the 
same result. American Insurance Company v. Barnett, 364. 


SUIT ON PREMIUM NOTE: FOREIGN COMPANY: PROOF OF AUTHORITY TO 
pO BUSINESS. In an action by a foreign insurance company upon a 
premium note, which recited that it was given “for value received 
in policy No. 221,434,” the company failed to show that it was au- 
thorized to do business in this State. Held, that this was no bar to 
recovery. The recital in the note was evidence of the issue of the 
policy—not a void policy, nor one illegally issued, but presumptiv ely 
a good policy, such a one as only a company authorized to do busi- 
ness in the State could issue. The authority would, therefore, be 
presumed. American Insurance Company v. Smith, 368. 


Bora at common law and under the statute of this State, a verbal 
agreement to insure is binding, and in case of loss, will be specifi- 
cally enforced against the insurer. Distinguishing Henning v. 
United States Ins. Co., 47 Mo. 425. Baile v. The St. Joseph Fire & Ma- 
rine Insurance Company, 371. 


NATURE OF THE RISK MAY BE INFERRED FROM CIRCUMSTANCES. 
The only element of a valid contract of insurance not expressly 
agreed upon in this case was the risk. The insuring company, how- 
ever, was limited by its charter to fire and marine risks, and the 
subject matter of the insurance in this case was a stock of ’ goods in 
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astore house. Held, that from this it could properly be inferred 
that the risk intended was fire. Jb. 


VERBAL CONTRACT TO ISSUE POLICY: SPECIFIC PERFORMANCE. The 
method of enforcing specific performance of a verbal contract to 
issue a policy of insurance after a loss has occurred, is not to compel 
the issuance of the policy, but to decree payment of the money as if 
the policy had issued. 6. 


: CONSENT TO ADDITIONAL INSURANCE. It is no defense to an 
action to compel specific performance of a contract to issue a policy 
of insurance that the policy if issued would have contained a pro- 
hibition against additional insurance without the consent of the 
insurer written on the policy, and that the plaintiff had obtained 
additional insurance without such consent. Tb. 


CONSENT BY AGENT. Where a policy contains a prohibition against 
additional insurance without the consent of the insurer written 
thereon ; if notice of such additional insurance be given to an agent © 
of the insurer, and he assent thereto, it will be sufficient, though 
his assent be verbal only. Jb. 


CONTRACT TO ISSUE POLICY OF INSURANCE: SUIT FOR SPECIFIC PER- 
FORMANCE: FAILURE TO FURNISH PROOFS OF Loss. It is no defense to 
an action to compel specific performance of a contract to issue a pol- 
icy of insurance, that the policy if issued would have contained a re- 
quirement that in case of loss the insurer should be forthwith fur- 
nished with proofs of loss, and that plaintiff had not complied with 
this requirement. Jb. 





: : . Lf an insurance company whose agent has 
made a verbal contract to issue a policy, upon being applied to for 
the policy by the party entitled, after a loss has occurred, refuses to 
issue the policy on the ground ‘that it is not liable on the contract, 
it cannot afterward defend on the ground that proofs of loss were 
not furnished in time. Jb. 


A TRANSACTION HELD NOT TO BE A WITHDRAWAL OF CORPORATE ASSETS 
BY STOCKHOLDERS. As part of a contract of reinsurance entered 
into between two life insurance companies, the reinsuring com- 
vany agreed to issue its own stock in exchange for stock of the re- 
insured company to all such stockholders of the latter as should 
apply for the same within a specified time, and then to pay for its 
own stock so issued the par value thereof, if demanded by the 
stockholders within a further specified time. In consideration 
of the liabilities incurred by the reinsuring company under the 
contract, the other company transferred to it all of its assets, and 
out of these such of the stockholders of the reinsured company as 
chose to avail themselves of the contract were paid. An action 
having been brought by a receiver of the reinsured company sub- 
sequently appointed, to recover of one of these stockholders the 
amount so paid him; Held, that it could not be maintained. Bent 
. Hart, 641. 
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INTEREST. 


INTEREST is not recoverable in an action for the loss of property, de- 
stroyed through negligence. DeSteiger v. The Hannibal & St. Jo- 


seph Railroad Cumpany, 33. 


UsuRY BY NATIONAL BANKS, See the Moniteau National Bank v. Mil- 
ler, 187. 


CHARGEABLE AGAINST ADMR., WHEN. See Julian v. Wrightsman, 569. 


JUDGMENT. 


A personal judgment for damages against a married woman isa 
nullity. Corrigan v. Bell, 53. 


CHANGE OF VENUE: JUDGMENT: LIEN FOR Costs. A court to which 
a change of venue has been taken, may render any judgment which 
might have been rendered by the court in which the case originated. 
Thus, where a proceeding to contest the validity of a will was re- 
moved from one county to another, the court in the latter county 
had power to enter a consent decree subjecting land in the other 
county to a lien forcosts. Mcllwrath v. Hollander, 105. 


JUDGMENT, UPON WHAT PARTIES BINDING. Parties to a judgment 
are not bound by it in a subsequent controversy between them- 
selves, unless they were adversary parties in the original action. 
McMahan v. Geiger, 145. 


A judgment is not binding upon one not a party toit. Dugge v. 
Stumpe, 513. 

The record of a proceeding in the county court for changing the site 
of a road, is no evidence against a person not a party tothe proceed- 


ing, upon a question of boundary between him and his neighbor. 
Major v. Watson, 661. 


FINAL JUDGMENT IN PARTITION. See Murray v. Yates, 13. 
CuRATOR’sS FINAL SETTLEMENT, A JUDGMENT. See Garton v. Botts, 274. 


ASSESSMENT OF DAMAGES. See Snider v. The St. Louis, Iron Mountain 
& Southern Railway Company, 465; Boswell v. The Same, 470. 


JURISDICTION. 


Failure to deny an allegation of want of jurisdiction will not oust 
the court of jurisdiction if it really exists. Edmonson v. Phillips, 57. 


A petition for the opening of a private road must show that it is 
a way of necessity. If it does not the court has no jurisdiction to 
proceed. Colville v. Judy, 651. 





IN DEX. 
JURY. 


DUTY OF THE JURY IN CONSIDERING THE VERDICT. The defendant can- 
not complain of an instruction to the jury that they have no right 
to permit their feelings of sympathy to interfere with their duty, 
whatever that may be under the law and evidence, nor on the other 
hand, to allow any considerations of public policy or over-anxiety 
to enforce the law to influence them in the fair consideration and 
decision of the case, otherwise than strict!y in accordance with the 
evidence in the cause. The State v. Albert and Charles Talbott, 347. 


JUSTICES’ COURTS. 


Puieapinc. The technical rules of pleading should not be enforced 

in suits before justices of the peace. A statement in trover which 

describes the property taken as “ certain household goods,” without 

a more definite, is good, at least after verdict. Meyer v. Mc- 
‘abe, 236. 


AN entry made in the docket of a justice of the peace by a former 
justice after the expiration of his term of office isa nullity. Gage 
v. Vail, 454. 


PLEADINGS: CERTAINTY REQUISITE IN. The same completeness re- 
quisite to a petition in the circuit court has never been required 
in an action before a justice of the peace. It is sufficient if the 
statement in such an action advise the opposite party of the nature 
of the claim, and be sufficiently specific to be a bar to another ac- 
tion. 

But per SHerwoop, C.J.: There is no substantial difference in 
the requirements of the statute between the statement filed before 
a justice of the peace and a petition in the circuit court. A party 
sued before a justice is as much entitled to be informed of the 
ground of recovery sought against him as if sued in the circuit 
court. Razor v. The St. Louis, Iron Mountain & Southern Railway Com- 
pany, 471; Key v. The same, 475. 


AMENDMENTS. See Rowland v. The St. Louis, Iron Mountain & fouth- 
ern Railway Company, 619. 


JUSTICES OF THE PEACE. See The State ex rel. The Attorney General v. 
Ranson, 78. 


KANSAS CITY. 
Sprciat Tax BILLs. See Corrigan v. Bell, 53; Keating v. Craig, 507. 


LANDLORD AND TENANT. 


Notice TO QUIT: COMPUTATION OF TIME. Section 3076, Revised Stat- 
utes 1879, requires the landlord to give the tenant ten days’ notice 
before instituting the proceedings for possession therein author- 
ized. Held, that a notice given on the 18th will not support an ac- 
tion commenced under this statute on the 28th day of the same 
month. Johnson v. Douglass, 168. 
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TENDER OF RENT. Tender of all rent due and payment of costs will 
entitle a tenant to judgment in an action brought against him by 
his landlord for possession under section 2098, Revised Statutes 1879. 
Ib. 


Fstorre.. <A landlord was entitled by the terme of his lease to 
exact a forfeiture in case of default in payment of the rent for 
thirty days. When the rent became due the landlord demanded 
payment and the tenant said he would credit the amount on a note 
he held against the landlord, to which the landlord made no reply 
/leld, that under these circumstances he could not, after a lapse of 
thirty days, insist upon a forfeiture. lf he did not intend to agree 
to the tenant’s proposition, it was his duty to say so at the time. 
Ib. 


LEASE, WITH PRIVILEGE OF REMOVING BUILDING: EXTENSION OF 
TERM BY PAROL. A tenant entitled by the covenants of his lease to 
remove a building on the demised premises at the expiration of his 
term, under a verbal agreement with his landlord held over for a 
further term, and then surrendered the premises including the 
building to the landlord, with a verbal agreement that the landlord 
should insure the building and keep it in repair, and might let it 
and receive the rents until the tenant should wish to remove it. 
Held, that he had not forfeited or abandoned his right to remove. 
Neiswanger v. Squier, 192. 


LANDLORD AND TENANT: CONVERSION. Refusal by a landlord to 
permit a tenant entitled to remove a building from the demised 


premises to exercise his right, isa conversion. ob. 


MEASURE OF DAMAGES. The measure of damages 
for sonnel by a landlord of a covenant to permit his tenant to re- 
move a building from the demised premises, is the value of the 
building on the premises on the day when the breach occurred, with 
interest. See Seibel v. Siemon, 72 Mo. 526. Ib. 





BoTH LIABLE TO STRANGERS FOR NUISANCES. See Buesching v. The St. 


Re 


Louis Gaslight Company, 219. 


LARCENY. 


LARCENY COMMITTED IN PERPETRATION OF BURGLARY. If in an 
indictment founded on section 1301, Revised Statutes, and charging 
burglary and larceny in one cont, as is authorized by that section, 
the value of the goods stolen is stated, the defendant may be con- 
victed of larceny in the proper degree though he be acquitted of 
burglary. The State v. Davis, 129. 


Proor or Larcexy. In this case a portion only of the gvods 
stolen were found in the possession of the defendant; but it was 
held that this fact, in connection with other concurring circum- 
anes, warranted the jury in finding him guilty of stealing them 
all. Ib. 


IGNORANCE OF THE LAW, NO EXCUSE FOR CRIME: LARCENY. Section 
1315, Revised Statutes 1879, makes it larceny for the finder of lost 


+ 
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property to make way with, or secrete the property with intent to 
convert it to his own use, with intent to defraud the owner. In an 
indictment founded on this section; Held, that evidence offered by 
the defendant to show that it was a general belief among the col- 
ored people that property found, having no marks upon it to indi- 
cate its ownership, belonged to the finder, was properly excluded. 
Ignorance of the law is no excuse forits violation. The State v. 
Welch, 284. 


Prior to the Revision of 1879, (2 1655,) a defendant indicted for 
‘*larceny committed in a dwelling house” could not be convicted 
of the crime of petit larceny. The State v. Davidson, 428. 


Larceny: BurGuary. Larceny committed in the commission of 
burglary is grand larceny irrespective of the value of the property 
stolen; but where the indictment alleges the value to have been 
$10, there can be no conviction of grand larceny, if the defendant 
is acquitted of the burglary. The State v. Brown, 631. 


PRESUMPTION GROWING OUT OF RECENT POSSESSION OF STOLEN PROPERTY, 
See State v. Kelly, 608. 


LIQUOR LICENSE. 


INDICTMENT FOR SELLING WITHOUT LICENSE: NEGATIVING EXCEPTION TO 
statute. An indictment for selling intoxicating liquors without 
license need not show that the defendant is not a druggist and au- 
thorized as such to sell such liquors. The State v. Taylor, 52. 


See Dramsuops. 


LIS PENDENS. 


Lis PENDENS IN SUIT TO SET ASIDE WILL. The method provided by section 
3217, Revised Statutes, of affecting purchasers and incumbrancers 
with notice of the pendency of a suit by filing a written notice 
with the recorder, does not apply to the statutory proceeding 
to contest the validity of a will. The common law doctrine 
of lis peadens, however, does apply. A conveyance made by either 
the heir or the devisee pending such a proceeding, will be subject 
to any judgment which may be lawfully rendered therein. Mell- 
wrath v. Hollander, 105. 


LOTTERY. 


DISTRIBUTION OF PRIZES TO SUBSCRIBERS TO A NEWSPAPER. The pro- 
prietors of a newspaper, in pursuance of a pre-arranged and, ad- 
vertised scheme, issued to each subscriber for their paper, in addi- 
tion to the paper itself, and without extra charge, a ticket which 
entitled the holder to participate in a distribution of prizes offered 
by the proprietors to all persons who should become subscribers. 
The distribution was made by lot. Ald, that the scheme was a lot- 
tery within the purview of the criminal laws; and it made no dif- 
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ference that the tickets were not sold, but were given to subscribers 
and to no one else. The State v Mumjord, 647. 


MALICIOUS PROSECUTION. 


Ir is no defense to an action for malicious prosecution to show that 





the affidavit made by the prosecutor was insufficient in law to au- 
thorize the arrest and prosecution which followed. Stocking v. How- 
ard, 25. 


MANDAMUS. 


Dogs NOT LIE TO CORRECT IRREGULARITY OF PROCEDURE: APPEAL. 
Mandamus is not the proper proceeding to correct an error of the 
probate court in requiring an appeal bond of its own motion, when 
the statute only authorizes it to make such requirement on the 
motion of the adverse party. Poller v. Todd, 101. 


To COMPEL FINAL JUDGMENT. Where a trial court refuses to act 
upon a motion, and simply orders the case to be ‘‘dropped from 
the docket,” this court will issue its writ of mandamus to compel 
it to proceed to final judgment. The State ex rel. Hvey v. The Cape 
Girardeau Court of Common Pleas, 560. 


The final order in mandamus need not conform to the prayer of 
the petition, nor to the mandatory clause in the alternative writ, 
but may be framed according to the facts established. Following 
Osage Valley, etc., R. R. v. Morgan Co. Ct., 53 Mo. 156. But see State 
v. Holladay, 65 Mo.76. School District No. 1v. The Board of Eiucation 
of Lamar, 627. . 


MARRIED WOMEN. 


See HusBaNp AND WIFE. 


MASTER AND SERVANT. 


CoNTRACT FOR PERSONAL SERVICE: EFFECT OF ABANDONMENT. It is the 


settled law of this State that when one person contracts to labor for 
another for a specified term and leaves the service of his employer 
before the expiration of such term, without any cause proceeding 
from the employer, or the act of God, he cannot maintain an action 
for the value of the services he has rendered. Earp v. Tyler, 617. 


MECHANIC’S LIEN. 


Mecuanic’s Lign. Items furnished for repairs come fairly within 
a continuing agreement to furnish whatever shall be required in the 
way of fixtures and machinery for a manufacturing establishment ; 
and they may properly constitute a part of an account filed fora 
mechanic’s lien. Gerard B. Allen & Co. v. The Frumet Mining and 
Smelting Company, 688. 
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DEED OF TRUST. As betweena mechanic who has furnished 
machinery under a continuing contract and the beneficiaries in a 
deed of trust, the right of the eenae to enforce a mechanic’s lien is 
not affected by the fact that his account embraces items long ante- 
dating the deed of trust, when these have been canceled by pay- 
ments also made before that instrument was executed. Jb. 


ERROR IN ACCOUNT FILED. A mechanic will not lose a 
lien to which he is properly entitled merely because, through inad- 
vertence and mistake and without any fraudulent purpose, he has 
included in his account some items not entitled toa lien ; especially 
where no one has been injured by the mistake and the erroneous 
items are easily separable from the rest. b. 


: CONTRACT PARTLY PERFORMED BY SUBSTITUTE: SEPARATE LIEN 
NECESSARY. Where a firm which had contracted to furnish certain 
machinery were converted into a corporation before the contract 
was completed, the corporation undertaking to carry out the con- 
tracts of the firm, and succeeding to all its property, rights and 
credits; Held, that a claim for machinery furnished by the firm 
under the uncompleted contract could not be combined with one 
for machinery furnished by the corporation under the same con- 
tract, and the whole filed as one account for a mechanic’s lien. So, 
where a firm for which machinery was furnished under a contract, 
was converted into a corporation before the completion of the con- 
tract, the same principle was held to apply. Jb. 


MINES. 


THE TRESPASS ACT: COAL, A ‘‘ MINERAL’”’ WITHIN ITS MEANING. Coal 
is one of the “ minerals,” for the unlawful digging or removal of 
which, section 3921, Revised Statutes, gives treble damages. Henry 
v. Lowe, 6. 


——: BURDEN oF pRoor. In an action under said section, the 
burden of proof is upon the defendant to show that he had prob- 
able cause to believe the land upon which the trespass was com- 
mitted to be hisown. Jb. 


MUNICIPAL CORPORATIONS. 


MUST KEEP STREETS IN SAFE CONDITION. Cities are bound to main- 
tain their streets in such condition that they will be reasonably 
safe for travel, and this duty cannot be shifted to the shoulders 
of another. If a wayfarer be injured by falling into an open sewer 
in.a public street, the city will not be relieved of liability by reason 
of the fact that the opening was left unguarded by a contractor 
engaged in the construction of the sewer. Modifying Burry v. St. 
Louis, 17 Mo. 121. Welsh v. The City of St. Louis, 71. : 


DANGEROUS EXCAVATIONS NEAR THE HIGHWAY: RIGHTS AND DUTIES 
OF TRAVELERS: NUISANCE No one is required to abandon a conven- 
ient or accustomed route of travel in a city because of a dangerous 
excavation near the highway, unless the use of the way under the 
circumstances would be inconsistent with the exercise of reasonable 
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and ordinary care. A traveler, if injured thereby, may recover not- 
withstanding his knowledge of the danger, provided he was at the 
time using ordinary care. Buesching v. The St. Louis Gaslight Com- 


pany, 219. 


CouUNTY NOT LIABLE FOR ACTS OF COUNTY COURT: ROADS. To prevent 
injury to a county road the county court caused a mill race which 
crossed the road, to be filled up. Held, that the county was not 
liable to the owners of the mill for the consequent injury to their 
property. Following Reardon v. St. Louis Co.,36 Mo. 555. Swineford 
v. Franklin County, 279. 


MURDER. 


IN THE SECOND pEGRE&. The court re-affirms the ruling in State v. 
Curtis, 70 Mo. 594, as to murder in the second degree. The State v. 
Harris, 287. 


EVIDENCE IN MURDER Cases. Evidence is not admissible upon a 
trial for murder to prove that defendant had once had a difficult 
with a person other than the deceased, and had lain in wait to kill 
him. Jb. 


: THREATS. When the evidence shows that at the time of 
the homicide the party slain made no attempt to execute a threat 
reviously made, and did not seek the difficulty which resulted in 


is death, and that the accused was the aggressor, the threat will 
constitute no excuse or justification for the homicide ; but it is oth- 
erwise when, at the time of the killing, the deceased sought the 
difficulty, or did any act or said anything which indicated a purpose 
on his part to execute the threat. Jb. 


MORDER IN THE SECOND DEGREE. Premeditation is a necessary 
constituent of murder in the second degree. The death itself, how- 
ever, need not have been premeditated, but only the act causing the 
death. The State v. Robinson, 305. 


[INSTRUCTIONS IN CASE OF HOMICIDE. When the evidence is such 
that the jury may convict of either one of several grades of homi- 
cide, it is the duty of tiie court to give suitable instructions as to 
each grade. Failure to do this is a fatal error. 


Proor or tHe crime. While it devolves upon the State to prove 
the willfulness, premeditation and malice necessary to. constitute 
the crime of murder in the first degree, yet these elements need 
not be proved by direct evidence, but may be deduced from the 
facts and circumstances attending the homicide. The State v. Albert 
and Charles Talbott, 347. 


HARMLFSS ERROR IN INSTRUCTION. It is error to instruct the jury 
as to murder in the second degree, where there is no testimony 
tending to prove any crime but murder in the first degree. If, 
however, the verdict is murder in the first degree, the judgment 
will not be reversed for the error. Jb. 
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EVIDENCE IN REBUTTAL. On the trial of a murder case, the mother 
of the defendants, contradicting the State’s evidence, testified that 
the relations between the defendants and the deceased (their father) 
were friendly. In rebuttal the State was allowed to show that de- 
fendants’ mother, in speaking of a difficulty between herself and 
her husband shortly before the homicide, said: ‘“1f Bud (one of 
the defendants) had had a pistol he would have shot him, but never 
mind, he is prepared for him now.” Held, that this evidence was 
properly admitted. 


INSTRUCTIONS ON DEFENDANT’S TESTIMONY. See The State v. Banks, 592- 


NATIONAL BANKS. 


TAKING USURY: APPLICATION OF PAYMENTS: STATUTE OF LIMITATIONS. 


A note discounted by a national bank at a usurious rate of interest 
was several times renewed, and partial payments were made by 
the debtor. Held, that since the national banks are forbidden by 
the act under which they are organized to take usurious interest, 
such payments were to be applied in reduction of the principal. 
Held, also, that the fact that the transaction did not take place 
within two years, would not prevent the court from declaring the 
interest forfeited. The two year limitation prescribed by the act 
applies only where an action is brought by the borrower to recover 
usurious interest paid. The Moniteau National Bank v. Miller, 187. 


NEGLIGENCE. 


INTEREST is not recoverable in an action for the loss of property, 
destroyed through negligence. DeSteiger v. The Hannibal & St. Joseph 
Railroad Company, 33. 


EXCAVATION AT STREET LINE: DUTY AND LIABILITY OF OWNER OF 
PREMISKS—-OF HIS TENANT: NEGLIGENCE: NUISANCE. A lot owner 
has an undoubted right, in the absence of any law or ordinance to 
the contrary, to make and maintain an opening or area in his lot at 
the street line; but it is his duty so to guard it as to render it secure 
for persons using the street ; and he is liable to all persons lawfully 
using it, who, while exercising ordinary caution, are injured by rea- 
son of his neglect to provide guards; and the liabilitv is the same 
however long the premises may have been in that condition, and 
though there were other such openings in the vicinity ; and it at- 
taches to a tenant equally with the owner--and this though the 
opening was there before the tenancy began. Buesching v. The St. 
Louis Gaslight Company, 219. 


. NEGLIGENCE: PRESUMPTION OF CARE: CONTRIBUTORY NEGLIGENCE: 


BURDEN OF PROOF : EVIDENCF NECESSARY TO NON-SUIT PLAINTIFF. The 
court re-aflirms the rule that it is not incumbent upon the plaintiff, 
in an action for negligence, in the first instance to show that he was 
free from negligence or in the exercise of ordinary care at the time 
of receiving the injury complained of, but that the concurring neg- 
ligence of plaintiff is a matter of defense, and the burden of show- 
ing it is, ihensieve, upon the defendant. If, however, it appears, 
without any conflict of evidence, from the plaintiff’s own case, or 
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from the cross-examination of his witnesses, that he was guilty of 
negligence proximately contributing to produce the injury, it is the 
duty of the court to take the case from the jury, by declaring, as a 
matter of law, that the plaintiff cannot recover. Jb. 


DEMURRER TO EVIDENCE: WHAT INFERENCES OF FACT THE COURT 
MAY DRAW. In passing upon a demurrer to the evidence, the court 
is required to make every inference of fact in favor of the party of- 
fering the evidence which a jury might, with any degree of propri- 
ety, make in his favor; and if, when viewed in this light, it is 
insufficient to support a verdict in his favor, the demurrer should 
be sustained. But the court is not at liberty to make inferences of 
fact in favor of the demurrant, to countervail or overthrow either 
presumptions of law or inferences of fact in favor of the other party. 
Hence, where knowledge on the part of the plaintiff’s intestate of 
the existence of a dangerous opening might, if proven, have been 
fatal to recovery ; Held, that, upon a demurrer to the evidence, the 
court could not infer such knowledge from the single fact that the 
intestate, (a man whose faculties were apparently not called in ques- 
tion,) had for several years lived on the same street, within half a 
block of the opening. Jb. 


DANGEROUS EXCAVATIONS NEAR THE HIGHWAY: RIGHTS AND DU- 
TIES OF TRAVELERS: NUISANCE. No one is required to abandon a 
convenient or accustomed route of travel in a city because of a dan- 
= excavation near the highway, unless the use of the way un- 

er the circumstances would be inconsistent with the exercise of 
reasonable and ordinary care’ A traveler, if injured thereby, may 


recover notwithstanding his knowledge of the danger, provided he 
was at the time using ordinary care. Jhb. 


: THE RULF OF NEGLIGENCE IN sucH CAsF. It cannot be laid 
down as a legal proposition that one who falls into an unconcealed 
opening adjoining a highway is guilty of negligence if he did not 
see it, and if he did see it, is guilty of negligence in not avoiding it. 
The true rule is, that he is guilty of negligence if he did not see it, 
= he would have seen it by exercising ordinary care ; and if 

e saw it he is guilty of negligence in not avoiding it, provided he 
could have avoided it by the exercise of ordinary care. 


PERSONAL INJURIES: PRESUMPTION OF ORDINARY CARE: EVIDENCE. 
The law presumes that the plaintiff in an action to recover damages 
for injuries sustained at the hands of another, was at the time of 
the injury in the exercise of ordinary care. Slight circumstances, 
however, in the absence of direct evidence, may overthrow this 
presumption. The habits and character of the person injured, his 
mental and physical condition shortly before the injury, the location 
and character of the object or instrumentality causing the injury, 
and ae nature of the injury itself, are all to be considered by the 
jury. Jb. 


MEANING OF THE worRD “siTuATION.” The trial court declared 
the law to be that “ ordinary care means that degree of care which 
may reasonably be expected of a person in the situation of plaintiff’s 
husband at the time the accident occurred.” Held, that the word 
‘situation’ as here used has reference to the probable surround- 
ings of plaintiff’s husband at the time of the accident, not to his 
physical and mental condition ; and the instruction could not, there- 
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fore, be construed to mean thatif plaintiff’s husband was not en- 
tirely sober at the time of the accident, of which there was some 
evidence, he had fulfilled the requirements of the law as to ordi- 
nary care if he took such care asa man not entirely sober would 


take. 


RAILROAD: NEGLIGENCE. Where evideuce on the part of the plaintiff 
in a common law action against a railroad company for negligently 
killing plaintiff’s bull, was very slight—barely sufficient to justify 
the court in submitting the case to the jury, and the court, at the 
request of the plaintiff, had instructed the jury that negligence need 
not be proved by positive and direct evidence, but that it would be 
sufficient, if the jury were satisfied of its existence from all the 
facts and circumstances of the case; Held, that it was error to re- 
fuse the defendant an instruction to the effect that negligence on its 
part could not be inférred from the mere fact that the train struck 
and killed the animal. McKissock v. The St. Louis, Kansas City & 
Northern Railway Company, 456. 


ADMINISTRATOR MUST USE ORDINARY CARE. See Julian v. Abbott, 580. 


EvIDENCE OF NEGLIGENCE. See Greenwell v. Crow, 638. 


NOTICE. 
DEPOSITIONS TAKEN WITHOUT Notice. See Holman v. Bachus, 49. 
By RECORDING DEED. See Odle v. Odle, 289. 


Or SALE UNDER TRUST DEED. See The German Bank y. Stumpf, 311. 


To AGENT, IS NOTICE TO PRINCIPAL. See McDermott v. The Hannibal & 
St. Joseph Railroad Company, 516. 


NUISANCE. 


DANGEROUS EXCAVATION NEAR PUBLIC STREET. See Buesching v. The St. 
Louis Gaslight Company, 219. 


OFFICE AND OFFICERS. 


EXTENSION OF TERMS OF OFFICE: JUSTICES OF THE PEACE. Section 
2807, Revised Statutes 1879, provides for the election of justices 
of the peace throughout the State at the general election in 1882, 
and declares that every justice of the peace in office at the time of 
“the enactment of the section shall continue to act as such until 
the expiration of his commission and until his successor shall be 
elected and qualified. The object of this enactment was to remedy 
a defect in the existing law, by fixing a definite and uniform time 
for the election of justices of the peace. One of its effects was to 
prolong by two years the terms of office of justices elected in 1876. 
These justices were elected for a term of four years, and by the law 
in force at the time of their election, were to hold until their suc- 
cessors should be elected and qualified. Section 8, article 14, consti- 
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tution 1875, provides: ‘“* ° nor shall the term of any office 
be extended for a longer period than that for which such officer was 
elected or appointed.”’ Held, that section 2807 is not in conflict with 
the constitutional provision. The object of the provision is to prevent 
special legislation in favor of particular incumbents of office. It 
was not intended to interfere with the legislature in the exercise of 
its power of making such reasonable changes in the times of elect- 
ing public officers as the public interest and convenience might re- 

ulre. The fact that section 2807 results incidentally in extending 
the terms of some justices of the peace, is not sufficient to invali- 
date it. The State ex rel. The Attorney General v. Ranson, 78. 


: PURCHASE BY SHERIFF'S CLERK, VIEWED WITH SUSPICION. Al- 
though a sheriff’s clerk not holding an appointment as deputy, is 
not forbidden by statute to buy ata sale by the sheriff, yet equity 
will narrowly watch the actions of a person possessing such oppor- 
tunities for questionable practices, and if he does buy, will view 
the transaction as against the policy of the law and pregnant with 
suspicion of fraud, and if there be indications of unfairness or in- 
adequacy of price or the like, will hold that the purchase is not bona 
Jide. Massey v. Young, 260. 


PUBLIC OFFICERS: PERSONAL LIABILITY. Public officers, who are in- 
vested with discretionary powers in the performance of ministerial 
duties, cannot be beld to a personal liability for acts not maliciously 
done. Edwards v. Ferguson, 686. 


PARTIES. 


HvsBAND A NECESSARY PARTY TO WIFE’S SUIT: MISJOINDER. See Edmon- 
son v. Phillips, 57. 


DeErFEcT oF PARTIES, WAIVER OF. See The St. Louis, Iron Mountain & 
Southern Railway Company v. Anthony, 431. 


PARTIES TO SUIT FOR INJUNCTION AGAINST TAXES. Ib. 


PARTIES TO VENDOR’S LIEN suIT. See Dugge v. Stumpe, 513. 


PARTITION. 


1. FINAL JUDGMENT IN PARTITION: PETITION FOR REVIEW. Under the 
present statute, where land is ordered to be sold for purposes of par- 
tition, there is no final judgment till the sheriff’s report of sale is 
filed and an order is entered approving the same and directing dis- 
tribution of the proceeds. The order of partition and sale is not a 
final judgment. The three years allowed for filing a petition for re- 
view in certain cases, (R. S., 2? 3684,) commences to run from the 
date of the order of distribution. Murray v. Yates, 13. 


VENDOR’S LIEN ON LAND SOLD IN PARTITION. Land sold by the 
sheriff under a decree in partition, is subject to a vendor’s lien in 
favor of a partitioner who has received as his share of the estate a 
note given for deferred payments of purchase money. Edmonson v- 
Phillips, 57. 
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ALLOWANCE OF ATTORNEY’s FEES. Under the act of 1870 in relation 
to attorney’s fees in partition cases, (Sess. Acts, p. 75,) the judge of 
the trial court has no right to allow a fee in favor of the attorney 
bringing the suit, unless the fee has been agreed upon between the 
attorney and the plaintiff, in which event the judge may allow it 
if it seems to him reasonable, or unless there is a stipulation of rec- 
ord that the judge may fix the fee. The Lucas Bank v. King, 590. 


: DISTRIBUTION. In making distribution of the fund arising 
from a sale in partition, all costs should first be deducted, and the 
sum remaining should be divided between the parties according to 
their respective rights. Jb. 


PARTNERSHIP. 


PARTNER’S LIABILITY FOR TORTS OF CO-PARTNERK IN THE BUSINESS. A 

partner has authority by reason of the partnership relation, and 

without the express assent of his co-partners, to sue in the name 

of all the co-partners for the recovery of a partnership debt ; and if 

the suit be by attachment, and goods of a stranger are wrongfully 

— by order of one, all the co-partners will be liable. Kuhn». 
‘eil, 213. 


A note executed by the members of a firm in their individual 
names, and not shown to have been given for the benefit of the 
firm, is the individual debt of the signers, and not the debt of the 
firm. Dunnica v. Clinkscales, 500 


PARTNERSHIP PROPERTY: WIDOW’S ALLOWANCE. The widow of a 
deceased partner is not entitled to draw anything from the partner- 
ship estate until all the partnership debts are paid ; and this though 
the individual estate be inadequate to pay her widow’s allowance. 
Julian v. Wrightsman, 569. 


CHANGE FROM PARTNERSHIP TO CORPORATION ; APPLICATION OF PAYMENTS. 
See Gerard B. Allen & Co. v. The Frumet Mining & Smelting Com- 
pany, 683. 


PATENT RIGHTS. 


ASSIGNMENT OF PATENT RIGHT: FAILURE OF CONSIDERATION. An in- 
strument was drawn in the following form: ‘“ We hereby sell, as- 
sign, transfer and set over unto S. & H. all our right, title and inter- 
est in and to a certain invention known as the Askin Rotary 
Smoothing Iron, in the following territory, viz: . . to be 
held and enjoyed by the said 8S. & H. ‘ ad to the full end 
of the term of patent for which said deed is granted.” Held, that 
.this was an asignment of the right to vend the invention within the 
prescribed territory, and was not a mere release or quit-claim of the 
assignor’s interest ; that it implied that a patent had been issued in 
due form, and if such were not the fact, then there was a failure of 
consideration entitling the assignees to recover the money paid. 
Shepherd v. Jenkins, 510. 
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PAYMENT. 


PROMISSORY NOTE TO THIRD PERSON, WHEN NOT A PAYMENT. A _ note 
given for the purchase money of land was, by direction of the 
vendor, made payable toa third person, but was retained by the 
vendor and never delivered to the payee. Held, that it did not ope- 
rate as payment of the purchase money. Hughes v. Israel, 538. 


See APPLICATION OF PAYMENTS. 


PERJURY. 


An indictment for perjury, which fails to aver that the oath taken 
by defendant was administered by an officer duly authorized to ad- 
minister it, is fatally defective. The State v. Owen, 440. 


Persury. In the progress of an investigation before the grand 
jury to ascertain whether any member of the Board of Police Com- 
missioners of the city of St. Louis, had received money in consid- 
eration of information furnished zamblers as to raids to be made by 
the police upon their establishments, the defendant testified under 
oath that he had never received money from one P. (a gambler) for 
the purpose of paying the same to any member of said board. De- 
fendant was indicted for perjury in making this oath, the indictment 
charging that in truth and in fact he did receive from P. large sums 
of money for the purpose of paving the same to a member of said 
board for information when raids were to be made upon the gamb- 
ling house of said P. Upon the trial the court instructed the jury 
that they could not find defendant guilty unless they were satisfied 
that P. gave defendant money with the purpose, at the time, that the 
same should be used for bribing a police commissioner, and that 
defendant knew of P.’s intention at the time he received the money. 
Held, that the defendant had no right to complain of the assignment 
of perjury as made in the indictment, or of the instruction. ‘hey 
both required the State to prove more than was necessary to make 
a case against defendant, viz: the purpose for which defendant was 
to give the money toa member of the police board. The State v. 
Wakefield, 549. 


: WHAT CONSTITUTES THE CRIME. To constitute the crime of 
perjury it is not necessary that a false oath taken in a judicial pro- 
ceeding shall relate to the whole case. It is sufficient if it relates 
to a single circumstance constituting a link in the chain of evidence. 


PERSONAL PROPERTY. 


No LIEN ON PERSONAL PROPERTY FOR PURCHASE PRICE THEREOF. 
The act of March 31st, 1874, (Sess. Acts, p. 118,) in relation to 
the right of the seller of personal property to subject the same 
to execution on a judgment for the purchase price thereof does 
not confer a lien so as to bind the property in the hands of any 
person to whom it may be transferred. Its only effect isto prevent 
the purchaser from claiming the property as exempt from such an 
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execution. (See R. S. 1879, 2 2353.) Norris to the use of Schwartz v. 
Brunswick, 256. 


TITLE TO MONEY PAID TO ONE FOR THE BENEFIT OF ANOTHER. Money 
placed by A in the hands of B to be paid to C, does not become C’s 
property until he is advised of the deposit and consents to it. If 
before he does so consent, B is compelled by garnishment proceed- 
ings to pay it to A’s creditors, C cannot afterward claim it. Ridge v. 
Olmstead, 578. 


NEVER WAS ENTAILABLE. See The State ex rel. Haines v. Tolson, 320. 


MORTGAGES OF PERSONALTY IN KANSAS. See Frank vy. Playter, 672. 


IMPLIED WARRANTY OF TITLE. See Matheny v. Mason, 677. 


PLEADING. 


SEVERAL AMENDED PETITIONS: WAIVER. Section 3540 of the Re- 
vised Statutes, provides that: “If a third petition - > 

be filed and adjudged insufficient , . the party filing such 
pleading shall pay treble costs, and no further petition shall be filed, 
but judgment shall be rendered.” Held, that this is mandatory. 
The court has no power to permit the filing of a subsequent peti- 
tion. Nor will the defendant waive his rights by answering such 
petition if one be filed, especially if he first moves to have it stricken 
trom the files and for judgment, and upon such motion being over- 
ruled saves an exception. Beardslee v. Morgner, 22. 


Tue Prayer. If compensatory damages only are prayed for in an 
action of tort, the motive of defendant is immaterial and can have 
no bearing on the amount of recovery. Joice v. Branson, 28. 


JEOFAILS. If the facts requisite to constitute a cause of action are 
necessarily inferable from the petition, though informally stated, 
the petition will be held good after verdict. Edmonson v. Phillips, 57. 


HUSBAND, A NECESSARY PARTY TO wire’s suit. Section 3468, Re- 
vised Statutes, makes the husband a necessary party to a suit 
brought to enforce a vendor's lien in favor of his wife, whether the 
right accrues to her as her separate property or otherwise. Jb. 


ANSWER: GENERAL DENIAL: JEOFAILS, An answer which denies 
generally “each and every material allegation of the petition,” 
without anything further to show what allegations are meant 
to be putin issue, is bad; but if the plaintiff, at the trial, treats it 
as a general denial, he cannot afterward object to its sufficiency. 


JURISDICTION: PLEADING. Failure to deny an allegation of want of 
jurisdiction will not oust the court of jurisdiction if it really exists. 


ANSWER: GENERAL DENIAL. An answer which denies generally 
“each and every material allegation of the petition,” without 
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anything further to show what allegations are meant to be put in 
a is bad. Pry v. The Hannibal & St. Joseph Kailroad Company, 
23. 


If a petition contains a cause of action, mere defects in its state- 
ment will be cured if not objected to till after verdict and judgment. 
Ib. 


PLEADING : ONE CAUSE OF ACTION STATED IN TWO COUNTS: ELECTION. 
Plaintiffs sued upon a written promise to pay a draft. Their peti- 
tion was in twocounts. In the first the writing was declared on 
an acceptance of the draft. In the second they sued for a breach of 
the promise to accept. The trial court refused to compel them to 
elect on which count they would proceed. Held, no error. Brink- 
man v. Hunter, 172. FS 


. A party cannot avail himself of evidence in conflict with admis- 
sions contained in his own pleadings. Kuhy v. Weil, 213. 


. Warver. Where defendant is entitled by law to have a bill of items 
filed with the petition, he should insist upon his right in the trial 
court. If he goes to trial on the merits without insisting upon it, 
he will be deemed to have waived it. Meyer v. McCabe, 236. 


DEFECT OF PARTIES: WAIVER. Where it appears on the face of the 
petition that there is a defect of parties, objection must be taken by 
demurrer; and if not so taken it will be waived. The St. Louis, 
Tron Mountain & Southern Railway Company v. Anthony, 431. 


3. PLEADING RATIFICATION. A plea of ratification is not a departure 
from a prior plea alleging execution of the instrument in suit. 
Cravens v. Gillilan, 524. 


. “The Cole circuit court,” in the caption of an indictment, will be 
taken to mean the circuit court of Cole county. The State v. Mein- 
hart, 562. 


RESCISSION OF CONTRACT: PLEADING. If rescission be relied upon 
as a defense to a contract, it must be specially pleaded. Prooi of 
the fact will not be admitted under a pleading which only denies 
the making of the contract and avers a breach of it. Ktggins v. The 
Missouri River, Fort Scott & Gulf Railroad Company, 598. 


. A petition for the opening of a private road must show that it is 
a way of necessity. If it does not the court has no jurisdiction to 
proceed. Colville v. Judy, 651. 


Jzoraits. See Meyer v. McCabe, 236. 


PLEADING, CRIMINAL. 


It is no oo of objection to an indictment that the names of the ma- 
a 


terial witnesses for the State were not indorsed on it when it was 
found; or, when the crime charged is murder, that it alleges two 
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assaults in one count, or that it alleges that divers mortal wounds 
were inflicted whereof the deceased died, without specifying which 
one caused the death. The State v. Patlerson, 695. 


NEGATIVING EXCEPTIONS TO STATUTE. See The State v. Taylor, 52. 


IvpicrMeNT FOR PERJURY. See The State v. Owen, 440. 


PLEDGE. 


PAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is ad- 
missible for the purpose of showing that a note transferred by in- 
dorsement and delivery was intended to be held by the transferee 
not absolutely, but only as collateral security. Wood v. Matthews, 
477 


PowERS OF APLEDGEE. The pledgee of a promissory note has no 
right to surrender it to the maker without payment, or to dispose 
of it otherwise than by a fair sale. If he cannot collect it, he must 
return it to the pledgeor. lf he surrenders it, he will be chargeable 
with its fall amount; so too, if he makes use of it in any transac- 
tion of his own. 


PRACTICE. 


FORMAL DEFECTS IN PLEADING: PRACTICE A petition in an action 
against a sheriff fot an unlawful levy and sale, failed to state the 
value of the property taken. Held, that if this was a defect at all, 
it was of such a formal kind that it was too late to take advantage of 
it after trial. The State ex. rel Tilden v. Beamer, 37." 


Devositions: practice. It is too late after the trial has com- 
menced to object to depositions on the ground that they were taken 
without notice. That objection should be made before trial by mo- 
tion to suppress. Holman v. Bachus, 49.5 


Mrssorvpe? oF parrres. If in any case husband and wife be im- 
properly joined as co-plaintiffs, defendant should raise the objec- 
tion by demurrer to the petition, not by motion in arrest of judg 
ment. Edmonson v. Phillips, 57. 


Suit BY NEXT FRIEND TO INFANT PLAINTIFF: PLEADING. In a suit 
brought by plaintiff as next friend of an infant, the defendant can- 
not take advantage of plaintiff’s failure to prove his appointment as 
next friend, unless the matter has been properly put in issue by the 
answer. Rogers v. Marsh, 64. 


Morion ror New TRIAL. Unless it affirmatively appears by the 
record that the motion for new trial was tiled within four davs after 
trial, this court will not consider the questions it presents. Welsh v. 
The City of St. Louis, 71. 


JoD3MENT FOR TREBLE DAMAGES: vervict. In an action upon 
the statute for trespis3 in digging and carrying away coal, it is not 
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always essential thatthe jury find specifically the value of the coal 
taken, in order toauthorize a judgment for treble damages. If they 
are limited by the instructions to finding such value, a general ver- 
dict will be sufficient. Henry v. Lowe, 96. 


DOES NOT LIE TO CORRECT IRREGULARITY OF PROCEDURE. Mandamus 
is not the proper proceeding to correct an error of the probate court 
in requiring an appeal bond of its own motion, when the statute 
only authorizes it to make such requirement on the motion of the 
adverse party. Potter v. Todd, 101. 


WAIVER OF IRREGULARITIES IN SERVICE OF PROCESS. The defendant, 
both before and after making a special appearance for the purpose 
of objecting to the sufficiency of the service of the summons, ap- 
peared for other purposes, looking to the defense of the action. 
Heid, that he had thereby waived all ques:ions as to the sufficiency 
of the service. Pry v. The Hannibal & St. Joseph Railroad Company, 
123. 


REFEREE’s REPORT. The court may accept the report of a referee 
as to facts found, without accepting his inferences or conclusions of 
law. The Montieau National Bank v. Miller, 187. 


. Propucrion oF EvipeNce. One party may be permitted to read 
such portions of a deposition as he desires, and the other will then 
be entitled to read the remainder. But it will not be error if the 
court requires the whole to be read at once. Norris to the use of 
Schwartz v. Brunswick, 256. 


IMPEACHING EVIDENCE: PRacTiIcE. Where an effort is made to 
discredit a witness by showing that he has testified differently on a 
former occasion, if his testimony as then given was reduced to writ- 
ing, the party calling him will be entitled to read the whole of it, 
and not simply so much of it as relates to the precise matter as to 
which he is alleged to have contradicted himself. The State v. Albert 
and Charles Talbott, 347. 


Evipence: practice. The trial court ruled that if certain evidence 
were admitted, the other side would be entitled to offer certain 
other evidence in rebuttal; and thereupon the proffered evidence 
was withdrawn. Held, thatif there was any error in this ruling the 
party injured was in no position to avail himself of it. He should 
have offered his evidence, and then, when his adversary offered 
his evidence, he should have made his objection. Jb. 


RererRes’s REPORT. The report of a referee is equivalent to a 
special verdict, and if there is evidence tending to establish the 
facts as found, it will not be disturbed on appeal as being against 
the weight of evidence. The Wiggins Ferry Company v. The Chicago 
& Alton Railroad Company, 389. 


. STATEMENT IN JUSTICE’S COURT: AMENDMENT IN CIRCUIT COURT: AC- 
TION AGAINST RAILROAD FOR DOUBLE DAMAGES. If it is evident from 
the statement filed before a justice of the peace in an action against 
a railroad company for killing stock, that the action is intended to 
be brought under the 43rd section of the railroad law, any insuffi- 
ciency in the statement may be cured by amendment, after the case 





INDEX:' 767 


has reached the circuit court. Rowland v. The St. Louis, Iron Moun- 
tain & Southern Kailway Company, 619. 


. PRIVATE ROADS: APPEALS FROM COUNTY COURT: PRACTICE. The ap- 
pellate jurisdiction of the circuit court extends to orders of the 
county court for the opening of private roads; and appeals from 
such orders are to be prosecuted in the same manner as appeals 
from justices of the peace. Where, therefore, no notice of appeal 
is given in such a case and the appellee does not enter his appear- 
ance within the first two days of the return term, the court has no 
power ata later day of that term to entertain a motion to dismiss 
the appeal. Colville v. Judy, 651. 


. JUDGMENT aflirmed, because, Ist, It does not appear by the record 
that the motion in arrest was filed in proper time; 2nd, The bill of 
exceptions was filed after the term, without any record consent; 
3rd, The instructions not being preserved, this court cannot discover 
on what theory the cause was tried. Johnson v. Greenleaf, 671. 


PETITION FOR REVIEW IN PARTITION CASES. See Murray v. Yates, 13. 


TIME FOR FILING ANSWER. See First National Bank of Carthage v. Ja- 
cobs, 35. 


Instructions. See Moore v. Missouri Pacific Railway Cympany, 438. 


OBJECTION TO EVIDENCE, HOW AND WHEN MADE. See Pettis County v. 
Gibson, 502. 


PRACTICE, CRIMINAL. 


It is no objection to an indictment that it was found by a grand 
jury summoned after the discharge of the regular panel. Acts 1874, 
p. 99,27. The State v. Harris, 287. 


The objection that the indictment is not indorsed a true bill, comes’ 
too late when made for the first time after verdict. Ib. 


GRAND Jury. Objections to the constitution of the grand jury 
come too late when made for the first time after verdict. The 
State v. Clifton, 430. 


Sueiirr. It is no ground of exception that the record does not 
show that the sheriff and his deputies took the oath prescribed by 
law before summoning the grand or petit jury. Jb. 


Tue objection that the record does not show that the indictment 
was ever presented to the trial court in the presence of the grand 
jury by their foreman, or that it was ever filed, comes too late when 
made for the first time in this court. The State v. Meinhart, 562. 


MoTION FOR NEW TRIAL. The rule that the motion for new trial 
must be incorporated in the bill of exceptions is as imperative in 
criminal as in civil cases. If it be not complied with, this court can 
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notice no errors which only constitute matter of exception. The 
State v. Dunn, 586. 4 
HABEAS CORPUS: CONVICT UNDER AGE OF IMPRISONMENT. The writ 
of habeas corpus cannot be invoked to release a convict from the 
penitentiary on the ground that he is under the age of imprison- 
ment there, »nless that fact appears by the record of conviction. 
The investigation of the question of age belongs to the court where 
the trial is had. ExrParte Kaufman, 588. 


Instructions. An objection that that part of the instructions in 
this case which made most strongly against defendant was in print, 
while the rest wasin writing; Held, to be frivolous. The State v. 


Kelly, 608. 


It is proper to instruct the jury that it is their province 
to pass upon the credibility of witnesses. 


PRACTICE IN THE SUPREME COURT. 


GENERAL VERDICT ON SEVERAL CAUSES OF action. The objection 
that the judgment is founded on a general verdict, while the peti- 
tion is in several counts and states several and distinct causes of 
action, cannot be made for the first time in the Supreme Court. 
IIenry v. Lowe, 96. 


SETTING ASIDE DEFAULT JUDGMENT. To warrant this court in inter- 
fering with the action of the trial court in refusing to set aside a 
judgment by default, it must appear that the defendant disclosed 
to that court a good reason for not having answered in time, and 
also that he had a meritorious defense; and both of these things 
must appear so clearly as to make it manifest that the refusal of 
the trial court was arbitrary. The facts constituting the defense 
must be set forth. It is not sufficient for defendant to show, by 
the affidavit of his counsel, that in the opinion of the latter the 
defense is a good one. Pry v. The Hannibal & St. Joseph Railroad 
Company, 125. 


WHEN JUDGMENT WILL BE SET ASIDE AS EXCESSIVE. A judgment 
will be reversed on the ground that it is excessive in amount only 
when it appears that the verdict was the result of passion or preju- 
dice, or that the damages are palpably excessive. 


Wuenre the evidence is conflicting, this court will not disturb the 
findings of the trial court on the ground that they are against the 
weight of evidence. Meyer v. McCabe, 236. 


PLEADING: watver. Where defendant is entitled by law to have a 
bill of items filed with the petition, he should insist upon his right 
in the trial court. If he goes to trial on the merits without insisting 
upon it, he will be deemed lo have waivedit. Jb. 


Arter errors had been assigned and joinder in error made, and the 
case had been argued before the court, the respondent, by an appen- 
dix to his brief, for the first time, called attention to the fact that the 
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record was not properly certified, and asked that the appeal be dis- 
missed on this ground. Held, too late. Baile v. The St. Joseph Fire 
and Marine Insurance Company, 371. 


Tats Court will ordinarily decline original cognizance of contests 
between private parties over the title to office. The State ex rel. The 
Attorney General v. Claggett, 388. 


IN CRIMINAL cases. This court cannot affirm the judgment in a 
criminal case for failure of appellant to prosecute his appeal. It is 
its duty under the statute to render judgment on the record. 
Overruling The State v. Armstrong, 46 Mo. 588. The Staje v. David- 
son, 428. 


This court will not reverse a judgment for insufficiency of evidence, 
unless it can say that the evidence does not tend to establish the 
facts found by the jury. Moore v. The Missouri Pacific Railway Com- 
pany, 438. 


10. Bru or exceptions. Where there is no bill of exceptions, this 
court can consider only whether the petition states a cause of 
action, and whether the court below had jurisdiction. Peck v. Chil- 
ders, 484. 


Costs. Where the recovery is in excess of that prayed for in the 
petition, so that a remittitur is entered by the respondent in order 
to —- the error, the costs of the appeal will be taxed against 
him. Ib. 


Failure to call the attention of the trial court by proper motion to 
error committed in ruling on a motion to strike out a pleading, 
cures the error. Cravens v. Gillilan, 524. 


PLeapInG. Thoygh the trial court may have committed error in 
refusing to strike out an informal pleading, yet if the plead- 
ing was substantially good, and the instructions placed the case be- 
fore the jury in such a light that no injury could have resulted from 
the informality, this court will not reverse for the error. 


A REVERSAL FOR WANT OF EviDENCE. See Schenck v. Sautter, 46. 


PRINCIPAL AND AGENT. 


CRIMINAL LIABILITY OF PRINCIPAL FOR ACTS OF AGENT. A _ prin- 
cipal is not criminally responsible for the acts of his agent done in 
his absence, without his knowledge and against his directions. The 
State v. McGrath, 181. 


2. DECLARATIONS OF AGENT AS EVIDENCE AGAINST PRINCIPAL. Declara- 
tions of an agent in relation to a matter within the scope of his 
agency are admissible against the principal only when made at the 
time of the occurrence to which they relate; and the rule goes no 
further though the agent occupy the position of vice-principal. 
Mc Dermott v. The Hannibal & St. Joseph Railroad Company, 516. 


49—73 








770 INDEX. 


AGENT’S KNOWLEDGE IMPUTABLE TO HIS PRINCIPAL. To charge a rail- 
road company with knowledge of incompetence of one of its section 
foremen, it is sufficient to — that the roadmaster, whose 
duty — to employ and discharge such foremen, had such knowl- 


edge. 
AGENT APPOINTED IN TRUST DEED. See Goodfellow v. Stillwell, 17. 


ADMINISTRATOR’S LIABILITY FOR HIS AGENT’S acts. See Julian v. Ab- 
bott, 580. 


PRINCIPAL AND SURETY. 


NoTE, WITH SEVERAL SIGNERS: THEIR LIABILITY AMONG THEMSELVES. 
One who signs a note after others and without any knowledge 
or explanation as to the character in which they have signed, 
may assume that they are joint makers, and he will become 
liable either as surety or guarantor for all of them— but whether 
as surety or guarantor is not decided. As against him it cannot 
afterward be shown that one of the original signers was a surety, 
a the purpose of charging him as a co-surety. McMahan v. Geiger, 
145. 


PROMISSORY NOTES. 


CoNTRACT TO PAY MONEY, WITH STIPULATION FOR ATTORNEY'S FEE, 
IS NO PROMISSORY NOTE: PRACTICE. If an obligation for the pay- 
ment of money, otherwise in the form of a promissory note, con- 
tain a stipulation that in the event of failure to pay the same at 
maturity, the maker shall pay, in addition to the debt and interest, 
an attorney’s fee for collecting the same, it will lose its character as 
a promissory note; and in determining the time within which the 
defendant must answer in a suit on such an @nstrument, it will be 
treated as a mere contract. See Revised Statutes 1579, section 3514. 
First National Bank of Carthage v. Jacobs, 35. 


One who signs a note aiter it has heen delivered and after the con- 
sideration has passed between the original parties, incurs no lia- 
bility thereon. McMahan v. Geiger, 145. 


NoTE, WITH SEVERAL SIGNERS: THEIR LIABILITY AMONG THEMSELVES. 
One who signs a note after others and without any knowledge or 
explanation as to the character in which they have signed, may 
assume that they are joint makers, and he will become liable either 
as surety or guarantor for all of them—but whether as surety or 
guarantor is not decided. As against him it cannot afterward be 
shown that one of the original signers was a surety, for the purpose 
of charging him asa co-surety. Ib. 


NOTE PAYABLE AT A PARTICULAR PLACE. In an action against the 
indorser of a note payable at a particular place, and not presented 
to the maker in person, the petition will be fatally defective if it 
fails to aver presentment at that place, demand of payment and no- 
tice to the indorser. Faulkner v. Faulkner, 327. 
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: Evipenxce. In support of a petition containing such aver- 
ments it seems that evidence will be received, excusing such present- 
ment or showing a waiver of demand and notice, as ex gr. a 
distinct promise to pay, made after maturity by the indorser, with 
full knowledge. Jb. 


NOTARY’S CERTIFICATE OF PROTEST AS EVIDENCE. Section 20 of 
the chapter on Bills and Notes, (R. S. 1879, ? 552,) makes a notarial 
protest, without more, evidence of demand and refusal to pay; but 
to be evidence of notice of dishonor, section 50 of the chapter on 
Evidence, (R. 8. 1879, 2 2320,) requires that it be verified by the no- 
tary’s affidavit. Jb. 


: norice. To be evidence of notice, a notary’s certificate 
should show how the notice was given. Jb. 


PRESENTMENT. If a note payable at a particular bank be presented 
at the place formerly occupied by that bank, to the officers of an- 
other bank then occupying the premises, it will be a good present- 
ment. Ib. 


INDORSER’S LIABILITY. If the proper steps are not taken to fix 
the indorser and thus convert his conditional liability into an 
absolute engagement, he is discharged, unless, with a full knowl- 
edge of all the facts of his release, he promises to pay the debt, or 
does acts from which such promise can be clearly and unmistakably 
inferred. Ib. 


ACCOMMODATION INDORSEMENT: EXECUTORS. An executor per- 
mitted his co-executor to use money of the estate for his own 
purposes, taking the note of the latter with an accommodation in- 
dorser payable to both of the executors. The court inclines to the 
opinion that the first executor wasa holder for value, with the right 
to enforce the note against the indorser. Jb. 


PAROL EVIDENCE TO EXPLAIN A SIGNER’S RELATION TO THE NOTE. 
Although a person who, before delivery, indorses. note of which 
he is neither payee nor indorsee, is prima facie one of the makers 
parol evidence is always admissible to show in what capacity his 
signature was given. Ib. 


INDOoRSER’s RIGHTS. An indorser has no right to require the 
holder of a note to enforce it against the maker by suit, and is not 
discharged by the holder’s failure to comply with such a require- 
ment. Ib. 


CoNTRACT WITH SAME PERSON BOTH OBLIGOR AND OBLIGEE. A 
party bound in a contract with others, whereby he becomes both 
obligor and obligee, cannot maintain an action on the contract at 
law, if the contract be joint only; but he may if it be joint and 
several. Thus a note executed by one of two executors in favor of 
himself and his co-executor, may be enforced by the two by action 
against the indorsers. Jb. 


PROMISSORY NOTE: CONSIDERATION: EXECUTORS. A note given by 
an executor in favor of himself and his co-executor for money of 
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the estate used by himself, is not void for want of consideration. 
1b. 


. A NOTE CONSTRUED TO BE A CONTRACT OF INDEMNITY. A note was 
given in the following form: “One day after date we, or either 
of us, promise to pay S. P. B. $1,153.10, with interest at eight per 
cent from date, value received. This note for purpose of paying J. 
B. $87; paying J. R. A. $953.10; and all other debts which 8. P. B. 
is security for.” Held, that the note was intended as an indemnity 
to S. P. B., and that he could not maintain an action upon it until 
he had paid the debts for which he was surety. Borum v. Reed, 461. 


}. FAROL EVIDENCE: PROMISSORY NOTE: PLEDGE. Parol evidence is ad- 
missible for the purpose of showing that a note transferred by in- 
dorsement and delivery was intended to be held by the transieree 
not absolutely, but only as collateral security. Wood v. Matthews, 


477 


A note executed by the members of a firm in their individual 
names, and not shown to have been given for the benefit of the 
firm, is the individual debt of the signers, and not the debt of the 
firm. Dunnica v. Clinkscales, 500 


RIGHTS OF BONA FIDE PURCHASER. See Goodfellow v. Stillwell, 17. 
WHEN NOT TREATED AS PAYMENT. See Hughes v. Israel, 538. 
PUBLIC POLICY. 


Conrracts AGainst. See The Wiggins Ferry Co. v. The C. & A. R. R. 


? 


PUBLIC USE. 


Depication To. See Reid v. The Board of Education of Edina, 295. 


QUESTIONS OF LAW AND FACT. 


LAW OF SISTER STATE, A QUESTION oF FACT. See Meyer v. McCabe, 236. 
WILL OR NO WILL, A QUESTION or Fact. See Muller v. The St. Louis 
Hospital Association, 242. 
QUO WARRANTO. 
Tuts court will ordinarily decline original cognizance of contests be- 


tween private parties over the title to office. The State ex rel. The 
Allorney General v. Claggett, 388. ; 
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RAILROADS. 


RAILROAD FENCES. If a railroad wer pe | whose road runs through 
an inclosed field fails to fence the sides of its road as required by the 
statute, ‘Acts 1875, pp 131, 132; R. 5. 1879, 2 809,) the owner of the 
field may erect a fence along either side of the road, and will then 
be entitled under the statute to recover from the company the value 
of the fence so erected, without fencing the other side also. Fletcher 
v. The St. Louis, Kansas City & Northern Railway Company, 142. 


RAILROAD COMPANIES: POWER TO CONTRACT WITH CONNECTING 
LINES. A railroad company has power to contract with another cor- 
poration to complete the transportation of goods whose destination 
is beyond the terminus of its own line. ‘he Wiggins Ferry Com- 
pany v. The Chicago & Aiton Railroad Company, 389. 


STATUTORY DUTY TO FENCE. The 43rd section of the railroad law, 
as it has stood since the amendment of 1875, (Sess. Acts, p. 131,) 
requires railroad companies to fence the sides of their roads where 
they run through uninclosed lands, whether prairie or timber, as 
well as where they pass through, along or adjoining inclosed and 
cultivated fields. Snider v. The St. Louis, Jron Mountain & Southern 
Railway Company, 465; Razor v. The same, 471. 


: LIABILITY FOR FAILURE TO FENCE. If cattle come upon a 
railroad track at a point where the track is required by law to be 
fenced, but is not fenced, and in consequence of the want of a fence, 
are killed, the railroad company will be liable; and this though the 
killing occur at a point where the company is not required to fence. 
Snider v. The St. Louis, Iron Mountain & Southern Railway Company, 
465. 


LIABILITY FOR KILLING STOCK: FENCES. In an action against a rail- 
road company, for killing hogs, founded on the 43rd section of the 
railroad law, (Wag. Stat., p. 310,) it appeared that there were de- 
fective fences on both sides of the road where the bogs were 
killed, but it did not appear that the hogs got on the track in con- 
sequence of the failure of the defendant to erect fences where by 
law it was required to erect them, or that at the place where they 
were killed the defendant was required to erect fences. Held, that 
the plaintiff was not entitled to recover. Clardy v. The St. Louis, 
Tron Mountain & Southern Railway Company, 576. 





: : . Before a railroad company can be held 
liable under the 48rd section of the railroad law for the killing of 
stock occasioned by defective fencing, it must appear that the com- 
pany knew, or, by the exercise of reasonable diligence, could have 
known of the defect, and that a reasonable time for making the 
mecessary repairs had elapsed after the acquisition of such knowl- 
edge, or after the time at which such knowledge should have been 
acquired. Jb. 


STATEMENT IN JUSTICE’S COURT: AMENDMENT IN CIRCUIT COURT: AC- 
TION AGAINST RAILROAD FOR DOUBLE DAMAGES. If it is evident from 
the statement filed before a justice of the peace in an action against 
a railroad company for killing stock, that the action is intended to 
be brought under the 43rd _ section of the railroad Jaw, any insuffi- 
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ciency in the statement may be cured by amendment, after the case 
has reached the circuit court. Rowland v. The St. Louis, Iron Moun- 
tain & Southern Railway’Company, 619. 


: : The statement in the present case, (an ac- 
tion against a railroad company under the 48rd section of the rail- 
road law for killing stock ;) Held, insufficient, (1) Because it did not 
show that the stock got on the railroad or were killed in consequence 
of the failure of the company to construct or maintain fences or 
cattle guards. (2) Because it did not show that the killing did not 
occur within the limits of some incorporated town. Jb. 





RAPE. 


ASSAULT TO RAPE: PLEADING, CRIMINAL. An indictment for an assault 
to commit a rape need not use the word “rape.” If it uses the 
language employed by the statute to define the crime of rape, 
that will be as good. If other words not altering the sense are 
added, they may be rejected as surplusage. Thus, where the indict- 
ment charged an assault upon a female under the age of twelve 
years, with intent “ feloniously to unlawfully and carnally know 
and abuse” her; Held, that it was good. The State v. Meinhart, 562. 


RATIFICATION. 


Cravens y. Gillilan, 524. 


RECORD OF DEEDS. 


RECORDED TITLE: NOTICE OF EQUITIES. A person purchasing land 
from one who appears by a recorded deed to be the owner in fee, is 
not bound by equities existing in favor of a stranger to the deed, 
when the only notice of such equities is imparted by deeds not af- 
fecting the land in question, and he is not otherwise informed of 
them. He is not required to search the records or elsewhere to as- 
certain whether there are equitable rights which could be asserted 
against the title of the apparent owner. Odle v. Odle, 289. 


DEED ACKNOWLEDGED BEFORE A PARTY. The record of a deed ac- 
knowledged before a person named in the deed as party thereto, 
is not evidence against one who has no actual notice of the existence 
of the deed. Hainey v. Alberry, 427. 


DepicaTion By pLat. See Reid v. The Board of Education of Edina, 


295. 


REFEREE. 


Sez The Moniteau National Bank v. Miller, 187; Wiggins Ferry Co. v. 
C. & A. R. R. Co., 389. 
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RES ADJUDICATA. 


Sree JUDGMENT. 


ROADS. 


INDICrMENT FOR OBSTRUCTING PUBLIC ROAD: EVIDENCE. Upon the 
trial of an indictment for obstructing a public road established 
under the road law of 1868, (Sess. Acts, p. 149,) it is not necessary 
to show that the road was established in pursuance of a petition of 
twelve householders. That act authorizes the county court to es- 
tablish a road without such petition. Besides, section 34 of the act 
y Baie (Sess. Acts, p. 401.) dispenses with such proof. The State v. 
ilbert, 20. 5 


: Limitations. Prosecution for obstructing a public road is 
not barred by the lapse of two years from the commencement of 
the obstruction, if it continues down to the time of the indictment. 


: EVIDENCE. It cannot be shown in defense of an indictment 
for obstructing a public road, that no notice of assessment of dam- 
ages in the location of the road was given. Jb. 


PROCEEDINGS TO OPEN PUBLIC ROAD: ESSENTIALS TO THEIR VALIDITY. 
It was necessary to the validity of proceedings for the opening of a 
new road, taken under the township organization law of 1873, (Sess. 
Acts, p. 110, #2 24, 25, 27,) that the record of the proceedings of the 
township board of directors should show that every essential pre- 
requisite of the statute had been complied with, such as that the 
petition for the road had been made by twelve legal voters and 
householders of the township living within three miles of the road, 
and that a copy of the petition had been posted in three of the most 
public places in the township before any steps was taken by the 
board. A record which showed only that the signers of the petition 
were citizens of the township, and that the petition had been posted 
“in three places along the line of the road,” was fatally defective. 
Whitely v. Platte County, 30. 


PRIVATE ROADS: APPEALS FROM COUNTY CouRT: PRacTice. The ap- 
pellate jurisdiction of the circuit court extends to orders of the 
county court for the opening of private roads; and appeals from 
such orders are to be prosecuted in the same manner as appeals 
from justices of the peace. Where, therefore, no notice of appeal 
is given in such a case and the appellee does not enter his appear- 
ance within the first two days of the return term, the court has no 
power at a later day of that term to entertain a motion to dismiss 
«the appeal. Colville v. Judy, 651. 


Pieapine. A petition for the opening of a private road must show 
that it is a way of necessity. If it does not the court has no juris- 
diction to proceed. Jb. 


CounTY NOT LIABLE FOR DAMAGE CAUSED BY CHANGE OF ROAD. See 
Swineford v. Franklin Co., 279. 
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CHANGE OF ROAD, AS EVIDENCE OF BOUNDARY. See Major v. Watson, 661. 


ST. LOUIS. 


CHARTER AMENDMENTS: MAJORITY NECESSAKY 10 THEIR ALOFTION. fee 


‘Lhe State ex re). Allen v. The Mayor of &t. Louis, 435. 


SALES. 


Ov PERSONAL PROPERTY: IMPLIED WARRANTY OF TITLE. A vendee of 
"er genoa property who, after purchasing, discovers that his vendor 

ad no title, may, upon being threatened with suit by the true 
owner, pay him the price, at least if the vendor be insolvent; 
and such payment will be a complete deiense to an action by the 
vendor. ‘ihe vendee, however, by such a course takes upon him- 
self the onus of showing that his payee was the true owner. Ma- 


theny v. Mason, 677. 


Ox Suxpay. See Rosenblatt y. Townsley, 536. 


SCHOOLS. 


LIABILITIES GROWING OUT OF SUBDIVISION OF DisTRICTsS. While the 
school law of 1570, (Sess. Acts, p. 158,) was in force, a sub-district 
was divided into two, and the one in which the school house was 
situated was shortly afterward organized asa town school district 
under the control of a board of education. The school house had 
been built with money collected by taxation from the whole of the 
original sub-district. Held, that under these circumstances the 
town district was bound to contribute to the erection of a school 
house in the other district ; and this obligation, even if annulled by 
the revised school law of 1874, (Sess. Acts, p. 147,) was renewed by 
the amendatory act of 1875, (Sess. Acts, pp. 145, 146). School Dis- 
trict No. 1 v. The Board of Education of Lamar, 627. 


SHERIFF. 


Sree Execution. 


SIGNIFICATION OF TERMS. 
“‘ Disposep.”” See Bullene v. Smith, 151. 
“* Lapse.” See Van Pretres v. Cole, 39. 
“May.” See State ex rel. Jones v. Laughlin, 443. 


“Situation.” See Buesching v. The St. Louis Gaslight Company, 21% 
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SPECIAL TAX BILLS. 


ENFORCEMENT OF LIEN : RIGHTS OF PRETERMITTED PARTIES: EJECTMENT: 
EQUITABLE DEFENSE: PRACTICE. A statute provided that if any per- 
son interested in land sought to be charged with the payment of a 
special tax bill was not made defendant in the action, he should 
not be affected by a judgment therein, or a sale under such judg- 
ment, and if he claimed through or under any party defendant, 
prior to suit brought, might redeem from the purchaser at such 
sale. (Sess. Acts 1872, p. 411, 225.) Inan action ona bill issued 
under this statute the owner and the trustee in a deed of trust given 
to secure a note and recorded before the institution of the suit, 
were made defendants, but the holder of the note was not. Held, 
that a subsequent purchaser under him had a right to redeem. 
Held, also, that these facts constituted an equitable defense to an 
action of ejectment, and that defendant was entitled in that action 
to a decree for redemption. Corrigan v. Bell, 53. 


LIEN OF SPECIAL TAX BILL. The lien of a special tax bill, like the 
lien for general taxes, is superior to any incumbrance with which 
the owner may charge his land. Keating v. Craig, 507. 


SPECIAL TAX BILLS UNDF > CHARTER OF KANSAS CITY: SUIT TO EN- 
FORCE: NECESSARY PARTIES: DEED OF TRUST. Under the charter 
of Kansas City a trustee in a deed of trust is not a necessary party 
to a suit to enforce the lien of a special tax bill against the land 
covered by the deed. If the beneficiary be made party it will be 
sufficient. The trustee’s rights under the deed will be barred by a 
judgment against him. Jb. 


SPECIFIC PERFORMANCE. 


VERBAL CONTRACT TO ISSUE POLICY: SPECIFIC PERFORMANCE. The 
method of enforcing specific performance of a verbal contract to 
issue a policy of insurance after a loss has occurred, is not to compel 
the issuance of the policy, but to decree payment of the money as if 
the policy had issued. Baile v. The St. Joseph Fire and Marine 
Insurance Company, 371. 


The evidence in a suit for specific performance of a contract failed 
to show that defendant was a party to the contract, and also failed 
to show precisely what were the terms agreed upon. Held, that the 
plaintiff was not entitled toa decree. Louthan v, Stillwell , 492. 


STATUTES. 


. Itis only where the phraseology of an act is ambiguous that resort 
may be had to the intention of the legislature to aid in its con- 
struction. The State ex rel. The Attorney General v. Gammon, 421. 


Tne word “may,” when used in a statute, is to be held as meaning 
““shall”” whenever the statute relates to a power conferred on pub- 
lic officers concerning the public interests and the rights of third 
persons, who have a claim de jure that the power shall be exercised 
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for the sake of justice and the public good. The State ex rel. Jones 
v. Laughlin, 443. 


ONE STATUTE INCORPORATED INTO ANOTHER BY REFERENCE, EFFECT OF 
CHANGE IN FORMER. See Potter v. Todd, 101. 


STATUTES CONSTRUED. 


REVISED STATUTES, 1879.. 
GENERAL STATUTES 1865. 


Section 188, see Administration, 7. Page 473, é 50, see Guordian & Ward 1. 


Section 537, see Bills of Exchange, 2. 
Section 809) see Rail is, 1. Page 514, # 4, see Guardian & Ward, I. 


Section 1192, see Courts, 1. 
nee 1655, see Larceny, $ ACTS OF 1877, 
Section 2353, see Personal Property, 1. Pz 401, 2 34, see Roads, 1. 
Section 2614, see Guardian and Ward, 2. - —™ 
— 2807, see Constitutional Law, | ACTS OF 1875. 
and 2, 
Section 3076, see Landlord & Tenant, 1. | Page 46, see Guardian and Ward, I. 
Section 3098, sec Landlord & Tenant, 2. Page 131-2, see Railroads, 1, 3. 
Section 3217, see Lis Pendens, 1. Page 145-6, see Schools, 1. 
Section 324, see Stat. of Limitations, 1. 
Section 3296, see Husband and Wife, 4. ACTS OF 1874. 


Seslen SoM ace Estates “ Page 99, 27, see Practice, Criminal, 1 
Section ¢ cstat 2. 2 HI, g 4, See “e, . 
a aaa rere Page 118, see Personal Property, 1.’ 
Page 147, see Schools, 1. 


Page 94, 3, see Administration, 1 ee ee 

uge 3, see ministration, 15. 2 

Page 102, 3 5, see Administration, 7, §. Page 110, 22 24, 25, 27, see Roads, 4. 
Page 102, ¢ 7, see Administration, 9. - = 
Page 310, ¢ 43, see Railroads, 5, 6, 7, 8. ACTS OF 1872. 


l, 6, ry 4. a6« 
Pane O08, 11'S sce Dexznshope, 1. Page 411, 7 25, see Special Tax Bills, 1. 
ACTS OF 1870. 


Page 554, 2 28, 29, see Dramshops, 1. 
9, see Execution, 8. 
= = — Ln ang 2. Page 75, sée Partition, 3. 
se “ +) 4 . pe Sec 
7 34 and 35, see Guardian and Supe Ses, 80 Seneets, 2. 
ACTS OF 1568. 


WAGNER'S STATUTES, 1872. 








Page 698, ; 5, see Homestead, 1. 
Page 936, 2 15, see Insurance, 1, 2. Page 149, see Roads, 1. 


STATUTE OF FRAUDS. 


Paro evidence is not admissible to show that a deed absolute on its 
face was made upon an express trust. Green v. Cates, 115. 


STATUTE OF LIMITATIONS. 


DeBrOR ABSCONDING INTO THIS STATE AND CONCEALING HIMSELF HERR, 
If a debtor residing in another state secretly abandons his home 
and moves to this State and so conducts himself that his creditors, 
though they make pursuit and diligent inquiry, are unable to ascer- 
tain his whereabouts, he will be held to have absconded and con- 
cealed himself, within the meaning of section 3244, Revised Statutes 
1879, so as to interrupt the running of the statute of limitations ; 
and it will not alter the case that he has resided at the same place 
in this State for many years, and without concealment so far as his 
neighbors here are concerned. Harman v. Looker, 622. 





INDEX. 779 


LIMITATION TO PROSECUTION FOR OBSTRUCTING HIGHWAY. See State v. 
Gilbert, 20. 


WHEN THE STATUTE BEGINS TO RUN IN FAVOR OF GUARDIAN. See Cohen 
v. Atkins, 163. 


STREETS. 
CiTY BOUND TO KEEP THEM SAFE. See Welsh v. The City of St. Louis, 71. 


DANGEROUS EXCAVATIONS NEAR. See Buesching v. The St. Louis Gas- 
light Company, 219. 


SUBROGATION. 


VENDOR'S LIEN: FRAUD: SUBROGATION. A purchaser at administra- 
tor’s sale, by falsely representing that he had become the owner of 
an allowance that had been made against the estate of the intestate 
in favor of one S., induced the administrator to give him credit for 
the amount of said allowance as part payment of the purchase 
money, and the administrator thereupon executed a deed, and after- 
ward made final settlement of the estate. He was afterward com- 
—— to pay the allowance to 8. out of his own ket. Held, that 

e was entitled to be subrogated to the rights of the estate, and to 
have a vendor's lien enforced in his favor against the land in the 
hands of one who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without knowledge 
of the fraud practiced on plaintiff. Thomas v. Bridges, 530. 


SUNDAY. 


Sates on. See Rosenblatt v. Townsley, 536. 


SURVEYS. 


County suRvVeYOR: EVIDENCE. A plat will not be received as evi- 
dence of a county surveyor’s survey, unless it is certified to be either 
the original ora copy. A certificate by the surveyor that “the 
courses and distances are correctly laid down from official surveys 
made by me,” without more, is insufficient. Major v. Watson, 661. 


GOVERNMENT CORNERS: LOST corNERS. The fact that a corner es- 
tablished by government surveyors was established in running a 
random line, and that it stands off of the township line, makes it 
none the less a government corner, to be observed and regarded 
in the location of other corners lost or destroyed. Jb. 


RE-ESTABLISHING LOST CORNERS. In re-establishing lost or destroyed 
corners, if no fixed monuments are called for in the field notes of 
the government surveyors, the courses and distances therein called 
for must prevail. Ib. : 





1. 


2. 


3. 


4. 


_—~ 


5. 
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TAXES. 


County courts have power to compromise disputed claims for taxes. 
The St. Louis, Iron Mountain & Southern Railway Company v. Anthony, 
431. 


INJUNCTION TO PREVENT COLLECTION. A collector of taxes, in viola- 
tion of an agreement between the county court and a tax-debtor, 
was about to enforce collection of certain taxes assessed against the 
real a of the latter. Held, that injunction would lie to prevent 
asale. Jb. 


PROPER PARTIES DEFENDANT. All officers upon whom the 
law imposes a duty in regard to the collection of the revenue, may 
well be made parties defendant to a suit brought to enjoin illegal 
proceedings for the collection of taxes. Jb. 


Sections 5 and 11 of the act of April 17th, 1877, providing for the 
collection of delinquent taxes, are constitutional. The State ex rel. 
Rosenblatt v. The illinois & St. Louis Bridge Company, 442. 


EXEMPTION FROM TAXATION. The State cannot withdraw a statutory 
exemption from taxation once given, unless the right so to do is re- 
served at the time. The Mechanics’ Bank v. The City of Kansas, 555. 


IXJUNCTION AGAINST ILLEGAL TAXATION. Injunction is the proper 
remedy to prevent the sale of real estate ior taxes, the levying of 


which is prohibited by law. Jb. 


TENDER. 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 


ment for treble damages is rendered upon a verdict ascertain- 
ing the actual damage sustained, no costs will be taxed against 
the successful party on account of a tender made by the other if 
the tender was less than the amount of the judgment. It is not 
sufficient that it was as great as the verdict. Henry v. Lowe, 96. 


TORTS. 


LANDLORD AND TENANT: CONVERSION. Refusal by a landlord to 
permit a tenant entitled to remove a building from the demised 
premises to exercise his right, isa conversion. Neiswanger v. Squter, 
192. 


PARTNER'S LIABILITY FOR TORTS OF CO-PARTNER IN THE BUSINESS. A 
partner has authority by reason of the partnership relation, and 
without the express assent of his co-partners, to sue in the name 
of all the co-partners for the recovery of a partnership debt ; and if 
the suit be by attachment, and goods of a stranger are wrongfully 
seized by order of one, all the co-partners wili be liable. Kuhn v. 
Weil, 213. 


Maticious Prosecution. See Stocking v. Howard, 25. 





INDEX. 781 


ASSESSMENT OF DAMAGES IN ACTIONS OF TORT. See Snider v. St. L., I. M. 


& S. Ry. Co., 465; Boswell v. Same, 470. 


TOWN PLATS. 


DEDICATION TO PURLIC USE. Under the statute in relation to town 
plats the mere filing for record of a plat duly acknowledged, vests 
in the public the fee of land intended to be dedicated to public use. 
Acceptance by the public is not necessary to complete the dedica- 
tion. Reid v. Board of Education of Edina, 295. 


DEDICATION, GENERAL OR SPECIAL? On one of the blocks laid 
down on a town plat were written the words “ Public Square.” In 
an explanatory memorandum attached to the plat, this block was 
declared to be “ public property for the purpose of containing the 
court house should the town be selected for the county seat,” and 
in a writing in the form of a deed upon the back of the plat, the 
grantor forever quit-claimed to the county, for public uses, this 
block, together with the streets and alleys indicated, “according to 
the within plat or plan of said town, which shall be and remain the 
property of said county for the purposes aforesaid forever.”’ Held, 
that the block in question was dedicated to general public uses, and 
not simply to use as a court house square. The erection of a pub- 
lic school building upon it was a legitimate use. 


DEDICATION TO PUBLIC USE, BEFORE EMANATION OF LEGAL TITLE FROM 
THE GOVERNMENT. If one dedicates land to public use before the 
issue of a patent by the government, and afterward the patent is- 
sues to him, he will hold the legal title thus acquired in trust for 
the public, and cannot on the strength of it maintain ejectment 
against the beneficiary. If the dedication be under the statute in 
relation to town plats, the title will immediately vest, by virtue of 
the statute, in the public. Jb. 


TRESPASS. 


THE TRESPASS ACT: COAL, A ‘‘ MINERAL” WITHIN ITS MEANING. Coal 
is one of the “ minerals,” for the unlawful digging or removal of 
which, section 3921, Revised Statutes, gives treble damages. Henry 
v. Lowe, 96. 


JUDGMENT FOR TREBLE DAMAGES: VERDICT. In an action upon 
the statute for trespass in digging and carrying away coal, it is not 
always essential thatthe jury find specifically the value of the coal 
taken, in order to authorize a judgment for treble damages. If they 
are limited by the instructions to tinding such value, a general ver- 
dict will be sufficient. Jb, 


Burpen or proor. In such an action, the burden of proof is upon 
the defendant to show that he had probable cause to believe the 
land upon which the trespass was committed to be hisown. Jb. 


TREBLE DAMAGES: TENDER. Where in pursuance of a statute a judg- 
ment for treble damages is rendered upon a verdict ascertaining the 
actual damage sustained, no costs will be taxed against the success- 
ful party on account of a tender made by the other if the tender 
was less than the amount of the judgment. It is not sufficient that 
it was as great as the verdict. Jb. 
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TRUSTS. 


De PaRoL evidence is not admissible to show that a deed absolute on 
its face was made upon an an express trust. Green v. Cates, 115. 


There can be no resulting trust where an express trust was 
intended, though the latter fails for any reason, as for example, be- 
cause the deed was made in fraud of creditors. Jo. 





3. Equity: FOLLOWING TRUST FUNDs. Mere failure to account for trust 
funds will not authorize a decree divesting title to land out of the 


trustee and vesting it in the beneficiary. There must be proof that- 


the funds were invested in the land. Jb. 


TRUSTEE CANNOT EJECT HIS CESTUI QUE TRUST. See Douthitt v. Stinson, 
199. 


USURY. 


TAKEN BY NATIONAL BANKS. See Moniteau Nat. Bk. y. Miller, 187. 


VARIANCE, 


AS BETWEEN PROMISSORY NOTES ALLEGED AND PROVEN. See Faulkner v. 
Faulkner, 327; State v. Owen, 440. 


VENDOR’S LIEN. 


1. VENDOR'S LIEN : JURISDICTION OF CIRCUIT COURT, VENDEE BEING 
pEAD. There is nothing in the administration law that ousts the 
jurisdiction of the circuit court to enforce a vendor’s lien against 
property in the hands of the devisee of a deceased vendee. Edmon- 
son v. Phillips, 57. 


: ITS ENFORCEMENT AFTER DEATH OF VENDEE. The fact that 
the holder of a note given for the purchase money of land has pro- 
cured its allowance against the estate of the vendee, deceased, will 
be no obstacle to the enforcement of a vendor’s lien against the land 
itself in the hands of the devisee. Jb. 





8. VENDOR’s LIEN ON LAND SOLD IN PARTITION. Land sold by the 
sheriff under a decree in partition, is subject to a vendor’s lien in 
favor of a partitioner who has received as his share of the estate a 
note given for deferred payments of purchase money. Jb, 


4. VeENDOR’s LIEN FOR PURCHASE MONEY PAYABLE IN INSTALLMENTS: 
REMEDIES UPON DEFAULT IN PAYMENT: WAIVER. If a vendor who 
has conveyed an absolute estate in land to his vendee and has a ven- 
dor’s lien thereon for unpaid installments of the purchase money, 
upon default in payment of an earlier installment sues upon it, and 
obtains a personal judgment against the vendee and causes the land 

to be sold under execution in satisfaction of the judgment, he can- 
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not, upon default in payment of a later installment, enforce his 
vendor’s lien against the land. By electing to proceed at law, he 
will be deemed to have waived his remedy in equity, and the pur- 
chaser will take the land discharged of any further liability for the 
debt. The rule is otherwise where the vendor, instead of conveying 
in fee, has given a bond for a deed to be executed upon payment of 
the purchase money. Dickason v. Eby, 133. 


VENDOR'S LIEN: SUIT TO ENFORCE: PARTIES. In a suit by the 
vendors of an undivided two-thirds interest in land to foreclose 
their vendor’s lien, a person holding a deed of trust on the other 
undivided one-third interest is neither a necessary nor a proper 
party. Duggev. Stumpe, 513. 


VENDOR’s LIEN: FRAUD: SUBROGATION. A purchaser at administra- 
tor’s sale, by falsely representing that he had become the owner of 
an allowance that had been made against the estate of the intestate 
in favor of one 8., induced the administrator to give him credit for 
the amount of said allowance as part payment of the purchase 
money, and the administrator thereupon executed a deed, and after- 
ward made final settlement of the estate. He was afterward com- 
pelled to pay the allowance to S. out of his own pocket. Held, that 
he was entitled to be subrogated to the rights of the estate, and to 
have a vendor’s lien enforced in his favor against the land in the 
hands of one who had, in the meantime, received a voluntary con- 
veyance from the purchaser at the sale, though without knowledge 
of the fraud practiced on plaintiff. Thomas v. Bridges, 530. 


VENUE. 


CHANGE OF VENUE: JUDGMENT: LIEN FOR Costs. A court to which 
a change of venue has been taken, may render any judgment which 
might have been rendered by the court in which the case originated. 
Thus, where a proceeding to contest the validity of a will was re- 
moved from one county to another, the court in the latter county 
had power to entera consent decree subjecting land in the other 
county to a lien forcosts. Mcllwrath v. Hollander, 105. 


Tre evidence in a criminal case must show in what county the 
offense was committed. The State v. McGrath, 181. 


VERDICT. 


ONE HELD NOT VOID FOR UNCERTAINTY. See Muller v. The St. Louis Hos- 


pital Association, 242. 


WAIVER. 


OF RIGHTS UNDER THE PRACTICE act. See Beardslee v. Morgner, 22. 


OF IRREGULARITIES BY APPEARANCE. See Pry v. Hann. & St. Jo. R. R. 


Co., 123. 


Or vENDOR’s LIEN. See Dickason v. Eby, 133. 
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OF DEFECTS IN PLEADING. See Meyer v. McCabe, 236. 


Or DEFECT OF PARTIES. See The St. Louis, I. M. & S. Ry. Co. v. An- 


thony, 431. 


OF BREACH OF CONTRACT. 
Gulf R. R. Co., 598. 


1. A WILL CONSTRUED: MEANING OF “ LAPSE.” 
“T give, bequeath and devise to my niece, Mary 
Bolduc, the sum of $6,000, and also the tract of land and house on 
and in which I now reside, together with all of the furniture and 
household property, inclusive of linen, plate, jewels, pictures, books 
and so forth, as the same may be found at my death. But should 
she not survive me, or should she die, leaving no heirs of her body, 
then, in either such case, this bequest and devise is to lapse, and go 
to my residuary legatee hereinafter named. 
she fail to have issue of her body, whether she should or should 
M. B. survived the testatrix. 
“‘lapse’’ was not used in its strict technical sense of “‘ non-vest,’’ so 
as to prevent the taking effect of the devise until the death of M. 
B. leaving issue, or at least unti! the birth of issue, but was used in 
a sense broad enongh to designate the falling in of the estate either 
in the event that M. B. should not survive the testatrix or upon the 
happening of the limitation or condition subsequent, viz: the death 
Held, therefore, that M. B.’s estate 
Van Pretres v. 


following clause : 


not survive me.” 


of M. B. without leaving issue. 
vested immediately upon the death of the testatrix. 


Cole, 39. 


2. lradevise over aftera particular estate be void at law, thé first 
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See Riggins v. The Mo. River, Ft. Scott & 


WILLS. 


taker will take the whole estate. Jb. 


Lis PENDENS IN SUIT TO SET ASIDE WILL. The method provided by sec 
tion 3217, Revised Statutes, of affecting purchasers and incumbran- 
cers with notice of the pendency of a suit by filing a written notice 
with the recorder, does not apply to the statutory proceeding 
The common law doctrine 


to contest the validity of a will. 


of lis pendens, however, does apply. 
the heir or the devisee pending such a proceeding, will be subject 
to any judgment which may be lawfully rendered therein. 
wrath v. Hollander, 105. 


A will contained the 


And it is so to lapse if 


Held, that the word 


A conveyance made by either 





CoNTESTED WILL: WILL OR NO WILL, A QUESTION FoR THEJURY. The 


question of will or no will is one for the jury, under proper instruc- 
tions from the court; and where the law of the case is declared with 
substantial accuracy, the verdict of the jury will not be disturbed 


~- 





tution, by one in 


by an appellate court. Muller v. The St. Lowis Hospital Association, 
9419 


Where a will is made in favor of a religious insti- 
extremis, and who died in the hospital of such in- 


stitution, the instrument being drawn by one acting as chaplain in 
the hospital, where there is evidence from which want of sound and 


disposing mind, or the existence of undue influence which destroyed 
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the freedom of the will, might fairly be inferred, and where, with- 
out apparent reason, the will ignores a natural heir and misdescribes 
the testator’s nearest relatives, a verdict against such a will will not 
be set aside as against evidence. Jb. 





— 3 : EVIDENCE. In such case, slight circumstances may 
furnish sufficient legal warrant for an inference against the will; and 
if the jury draw such an inference, it is fatal to the will. Ib. 





: UNDUE INFLUENCE: BURDEN OF PROOF. Ina case of a con- 
tested will an instruction which takes from the jury the question of 
undue influence, or which tells the jury that in case of doubt they 
must find in favor of the will, is erroneous. 


: : FORMER WILL AS EVIDENCE. In such an action, declarations 
of the testator contained in a will executed three years before, are 
enone as tending to show the testator’s intention at that time. 


A VERDICT HELD NOT VOID FOR UNCERTAINTY. * In a proceeding 
under the statute contesting the validity of a will, the verdict was 
as follows: ‘We, the jury, find the paper read in evidence is not the 
will of Martin Muller, deceased.’’ A former will of the deceased as 
well as the one in controversy had been read in evidence. But the 
pleadings distinctly designated the instrument under which defend- 
ants claimed as the one controverted, and the instructions referred 
specifically to that one and no other. Held, that in view of these 
facts, there could be no doubt which will was meant by the jury. 
The verdict was, therefore, not void for uncertainty. Ib. 

BEQUEST OF MONEY: ABSOLUTE ESTATE VESTED IN FIRST TAKER: 
LIMITATION OVER, vorp. The residuary clause of a will was as fol- 
lows: ‘I give, bequeath and devise unto my beloved niece, M. S. 
P., all my estate not hereinbefore devised, that is tosay: (Here 
followed, described by numbers, the real estate devised.) To have, 
hold and enjoy to the only proper use and behoof of the said M. 8. 
P., and her heirs forever. The true intent and meaning of this de- 
vise, is to give to the said M. S. P. all my estate, real, personal and 
mixed, not hereinbefore devised; provided, however, that itis my 
will and desire, that, if the said M.S. P. shall die without issue 
then, in such event, the estate herein devised to her shall descen 
and go to W. and N., sister M.’s children.” Held, (1) That the 
limitation over to W. and N. was not void as being within the rule 
against perpetuities, because, as W. and N. were persons in being, 
the words “ die without issue” must mean issue living at the death 
of M.S. P.; but (2) The limitation was void for repugnancy, so far 
as concerned the money belonging to the testator and passing by 
this bequest, because M. S. P. took the absolute property therein. 
The State ex rel. Haines v. Tolson, 320. 


WITNESS. 


HUSBAND NOT A COMPETENT WITNESS, WHEN. When the wife is the 
substantial party to a suit her husband is not a competent witness. 
Joice v. Branson, 28. 
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THEIR OPINIONS, WHEN ADMISSIBLE. See Greenwell v. Cole, 638. 


WIFE NOT A COMPETENT WITNESS, WHEN. The wife is not a com- 
petent witness to prove what was said by another in conversation 
with her husband, nor to prove any act done by the other in con- 
nection with such conversation and which might be explained by 
the conversation. Holman v. Bachus, 49. 


IMPEACHMENT OF A WITNESS. On cross-examination, a witness 
may be compelled to answer any questions which tend to test his 
credibility, or to shake his credit by injuring his character, however 
irrelevant to the facts in issue, or however disgraceful the answer 
may be to himself, except where the answer would expose him to a 
criminal charge. Muller v. The St. Louis Hospital Association, 242. 


Not BOUND TO CRIMINATE HIMSELF. When the question asked of a 
witness is of such a character that the answer he may give will have 
a tendency to expose him toa penal liability, or to any kind of 
punishment, or to a criminal charge, he is not bound to answer. 
The State v. Albert and Charles Talbott, 347. 


Evidence offered to impeach the character of a witness must relate 
to the time when his testimony is given, not toa prior time. Wood 
v. Matthews, 477. 


When one of the parties to a contract in suit is dead, the other is 
nota competent witness for any purpose whatsoever. Following 
Ring v. Jamison, 66 Mo. 424, and other cases. 


Where the 1 san in ejectment claimed under a deed from 
defendant to his son, since deceased, and defendant claiined under 
a verbal contract rescinding the deed, accompanied by possession ; 
Held, that the defendant was not a competent witness to prove the 
contract. Hughes v. Israel, 538. 
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RULES FOR THE GOVERNMENT 


OF THE 


SUPREME COURT OF MISSOURI, 


ADOPTED AT THE APRIL TERM, 1877. 





Chief Justice, his duty. 

Rute 1. The Chief Justice shall superintend matters 
of order in the court room. 
Motion to be written, signed and filed. 

Rute 2. All motions in a cause shall be in writing, 
signed by counsel and filed of record. 
Argument of motions. 

Rutz 3. No motion shall be argued unless by the 
direction of the court. 
Taking record from clerk’s office. 

Rute 4. No member of the bar shall be permitted to 
take a record from the clerk’s office without the written 
permission of some judge of the court. 

Diminution of record, suggestion after joinder in error. 

Rutz 5. No suggestion of diminution of record in 
civil cases will be entertained by the court after joinder in 
error, except by consent of parties. 

Application for certiorari. 

Rue 6. Whenever a certiorari may be applied for, 
there shall be an affidavit of the defect in the transcript 
which it is designed to supply, and at least twenty-tour 
hours’ notice shall be given to the adverse party or his at- 
torney previous to the making of the application. 











































ti SUPREME COURT RULES. 





Notices of writs of error. 
Rute 7. All notices of writs of error, with the ac- 

ceptance, waiver or return of service indorsed thereon, 

shall be filed with the clerk of this court, and be by him 

attached to the transcript in the cause, and shall be the 

only evidence that such notice has been given. 

Reviewing instructions. 

Rute 8. In actions at law it shall not be necessary, 
for the purpose of reviewing in the Supreme Court the 
action of any circuit court or any other court, having, by 
statute, jurisdiction of civil cases in giving or refusing 
instructions, that the whole of the testimony given or ex- 
cluded at the trial in the court of first instance be embodied 
in the bill of exceptions, but it shall be sufficient for the 
purpose of such review that the bill of exceptions state 
that “ evidence tending to prove” a particular fact or issue 
was given, and that an exception was saved to the giving 
or refusal of the instructions founded on it. 

Bill of exceptions— whether there was evidence tending to prove an issue. 

Rue 9. If the opposite party shall contend that there 
was no evidence tending to prove a fact or issue, and the 
court of first instance shall be of opinion that there was 
such evidence, it shall be the duty of the court to allow 
the bill of exceptions in the form stated in the last preced- 
ing rule, and then the other party shall be at liberty to set 
out in a bill of exceptions, to be prepared by him, the 
whole of the testimony supposed to be applicable to such 
fact or issue, and to except to the opinion of the court that 
the same tends to prove such fact or issue. 

Bill of exceptions— whether there was evidence tending to prove an issue, 

Rute 10. If the court of first instance shall be of 
opinion that there is no evidence tending to prove a par- 
ticular issue of fact, the party alleging that there is such 
evidence shall tender a bill of exceptions, detailing all the 
evidence given and supposed to tend to the proof of such 
fact or issue, and except to the opinion of the court that 
it does not so tend, which bill of exceptions shall be allowed 
by the court by which the cause is tried. 
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SUPREME COURT RULES. 


Exceptions to admission or exclusion of evidence. 

Rute 11. When an exception is saved to the aamis- 
sion or exclusion of any evidence, or the allowance or dis- 
allowance of any question, the question itself shall be 
stated in the bill of exceptions, or the substance of the 
evidence shall be fully stated. 

Bill of exceptions in equity cases. 

Rute 12. In eases of equitable jurisdiction the whole 
of the evidence shall be embodied in the bill of exceptions, 
unless the parties shall agree upon an abbreviated state- 
ment thereof. 


Rule as to making out transcripts. 
Rute 13. The clerks of the several circuit courts and 


other courts of first instance, before which a trial of any 
cause is had in which an appeal is taken or writ of error 
is sued out, shall not, (unless an exception is saved to the 
regularity of the process, or its execution, or to the acquir- 
ing by the court of jurisdiction in the cause,) in making 
out transcripts of the record for the Supreme Court, set 
out the original or any subsequent writ or the return 
thereof; but in lieu thereof shall say (e. g.) “‘ summons is- 
sued October 2, 1871, executed October 5, 1871,” and if any 
pleading be amended, the clerk in making out transcripts 
will treat the last amended pleading as the only one of that 
order in the cause, and will refrain from setting out any 
abandoned pleading as part of the record, unless it be made 
such by a bill of exceptions; and no clerk shall insert in 
the transcript any matter touching the organization of the 
court, or any mention of any continuance, motion or affi- 
davit in the cause, unless the same be specially called for 
by the bill of exceptions. 


Presumptions in support of bills of exceptions. 
Rute 14. The only purpose of a statement, in a bill of 


exceptions, that it sets out all the evidence ina cause, being 
that the Supreme Court may have before it the same mat- 
ter which was decided by the court of first instance, it shall 
be presumed as a matter of fact in all bills of exceptions, 
for the future, that they contain all the evidence applicable 
to any particular ruling to which exception is saved. 

















iv SUPREME COURT RULES. 


Abstracts to be filed. 
Rute 15. In all civil cases the appellant or plaintiff 


in error shall file in this court, on or betore the day next 
preceding the day on which the cause is docketed for hear- 
ing, seven copies of an abstract or abridgment of the record 
in said cause, setting forth so much thereof as is necessary 
to a full understanding of all the questions presented to 
this court for decision. The appellant or plaintiff in error 
shall also deliver a copy of said extract to the attorney of 
the appellee or the defendant in error, ten days before the 
day on which the cause is docketed for hearing, and if the 
counsel for the appellee or defendant in error shall deem 
the abstract of the appellant or plaintiff in error imperfect 
or unfair, he may within eight days after receiving the 
same, deliver to the counsel of the appellant or plaintiff in 
error one copy, and to the clerk of this court seven copies 
of such further or additional abstract as he shall deem nec- 
essary to a full understanding of the questions presented 
to this court for decision, and hereafter the evidence of the 
service of such abstracts shall be filed with the same. 


Briefs to be filed. 
Rute 16. It shall be the duty of counsel in all cases 


to file with the clerk, on the day next preceding the day 
on which the cause is docketed for hearing, seven copies 
of a brief which shall contain a clear aud concise state- 
ment of the matters in issue, and a further statement, in 
numerical order, of the points or legal propositions inteuded 
to be relied on in argument, accompanied by a citation 
of authorities supporting each proposition. To this may 
be added such argument as counsel may desire to make in 


writing; all of which shall be signed by counsel. 
Citing authorities in briefs. 
Rute 17. In citing authorities, in support of any 


proposition, it shall the duty of the counsel to give the 
names of the parties to any case cited from any report of 
the adjudged cases, as well as the number of the volume 
and the page where the same will be found; and when ref- 
erence is made to a passage in any elementary work or 
treatise, the number of the edition, the volume, the chapter, 
section, paging and side paging shall be set forth. 









































SUPREME COURT RULES. 





Appellant’s brief to allege errors complained of. 

Rute 18. The brief filed on behalf of the appellant 
or plaintiff in error shall distinctly and separately allege 
the errors committed by the inferior court, and no refer- 
ence will be permitted at the argument to errors not thus 
specified, unless for good cause shown the court shall other- 
wise direct. 

Failure to comply with rules 15 and 16, 

Rute 19. If any appellant or plaintiff in error, in 
any civil cause, shall fail to comply with rules numbered 
15 and 16, the court, when the cause is called for hearing, 
will dismiss the appeal or writ of error; or at the option 
of respondent or defendant in error, continue the cause at 
the costs of the party in default. 

Agreed cases. 

Rute 20. Parties may, in the courts of first instance, 
agree upon any statement of the cause of action, the de- 
fense and the evidence, together with the rulings of the 
court thereupon and the exceptions saved to any ruling, 
which may intelligibly present to the Supreme Court, or 
any appellate court, the matters intended to be reviewed; 
and this statement, with a certificate by the judge before 
whom the cause was tried, that the same is a substantial 
history of what occurred at the trial of the cause, shall be 
treated as the record iv all appellate courts, and the judg- 
ment rendered in the court of first instance shall be affirmed 
or reversed according to the opinion entertained by the Su- 
preme Court respecting the same. 

Motion for rehearing. 

Rute 21. Motions for a rehearing must be accompa- 
nied by a brief statement of the reasons for a reconsidera- 
tion of the cause, and must be founded on papers showing 
clearly that some question decisive of the case, and duly 
submitted by counsel, has been overlooked by the court, 
or that the decision is in conflict with an express statute, 
or with acontrolling decision to which the attention of the 
court was not called through the neglect or inadvertence of 
counsel. Such motion must be filed within ten days after 
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vi SUPREME COURT RULES. 


the opinicn of the court shall be delivered, and notice of 
the filing thereof must be served on the opposite counsel, 
but no motion for a rehearing shall be filed after the final 
adjournment of the court. 

Motion for affirmance. 

RuLe 22. On motion for affirmance under section 49, 
article 15, chapter 110, Wagner’s Statutes, the mere fact 
that the appellant has on file, or presents a copy of the 
transcript at the time such motion is made, shall not of 
itself be deemed “ good cause”’ within the meaning of said 
section, 

Former rules rescinded. 

Rute 23. All rules not included in tl. foregoing 

enumeration are hereby rescinded 
ADDITIONAL RULES. 


Rute 24. No writ of error from this court to the 
court of appeals can be issued by the clerk . * this court 
in vacation. Allapplicationsintermtimefor) ‘s of error 
to the court of appeals, shall be accompaniea ~~ an afti- 
davit of the attorney of record that the cause i: hich such 
writ of error is sued out, is one of which this :ourt has 
appellant jurisdiction under section 12, of article 6 of the 
constitution; and such affidavit shall state the facts con- 
ferring such jurisdiction, and thereupon the clerk shail 
issue such writ. (Adopted at the April term, 1&  ) 


Puie 25. That hereafter, in no case will snsion of 
time for filing statements, abstracts and briefs be granted, 
except upon affidavit showing satisfactory caus . (Adopted 
at the October term, 1878.) 


Rute 26. A party, in any cause, filing a motion either 
to dismiss an appeal or writ of error, or to affirm the judg- 
ment, shall first notify the adverse party or his attorney 
of record, at least twenty-four hours before making the 
motion, by telegram, by letter or by written notice, and 
shall, on filing such motion, satisfy the court that such 
notice has been given. (Adopted at the October term, 1879.) 














